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Memorandum Decision

On June 16,2003, the Court held a hearing on the motion to dismiss amended complaint filed
by Linda Fay Jenkins (“Jenkins™) in the above adversary proceeding and a motion for partial
summary judgment filed by Donald Armstrong (“Armstrong”).! By Order entered on September 4,

2003, the Court denied Armstrong’s partial summary judgment motion on the ground that there are

! Armstrong filed his original complaint against Jenkins in United States District Court for the Northern
District of Texas, Case N0.3:01CV2611-N (the “District Court Action”) on December 10, 2001. Armstrong first
filed his summary judgment motion in the District Court Action on July 24, 2002. At the time of Jenkins’s
bankruptcy filing, the District Court had not ruled on the summary judgment motion. As a result of an agreement
between the parties following a motion by Armstrong to withdraw the reference, this Court entered a Report and
Recommendation to the District Court recommending that the District Court Action be consolidated with this
nondischargeability adversary proceeding (the “Adversary Proceeding”) and referred to this Court for jury trial by
consent. On June 5, 2003, the District Court entered an order referring the District Court Action to this Court. As
part of the parties’ agreement, this Court then entered an Order consolidating the District Court Action with the
Adversary Proceeding. Thus, Armstrong’s previously filed summary judgment motion was before this Court and
ripe for decision. Following the June 16 hearing, the Court entered an Order on June 26, 2003 directing Armstrong
to supplement the record and directing Jenkins to advise the Court whether she continues to dispute the existence of
an attorney-client relationship between Armstrong and she (the “Attorney-Client Relationship Issue”). That Order
further directed the parties to advise the Court if they consented to a bench trial of the Attorney-Client Relationship
Issue, following which the Court would advise the parties if a ruling on Jenkins’s motion to dismiss and Armstrong’s
motion for summary judgment would await a separate trial of the Attorney-Client Relationship Issue. The parties
complied with the first two directives, but Armstrong requested clarification of the Order regarding the potential
bench trial of the Attorney-Client Relationship Issue. Accordingly, the Court held a further hearing, following which
the Court entered an Order on September 4, 2003 which, among other things, denied Armstrong’s summary
judgment motion without prejudice to renew after a separate trial of the Attorney-Client Relationship Issue and
announced that Jenkins’s motion to dismiss was under advisement.
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genuine issues of material fact with respect to the existence of an attorney-client relationship
between the parties, without prejudice to renew after a separate trial of that issue. By that same
Order, the Court took the motion to dismiss the amended complaint under advisement.

The prior proceedings in this case have been extensive, and will not be repeated here.
Nevertheless, a brief procedural history is appropriate.
Procedural History

As originally filed on December 10, 2001, the complaint in the District Court Action alleged
claims for legal malpractice, negligent misrepresentation, breach of fiduciary duty, negligence, gross
negligence, violation of the Texas Deceptive Trade Practices Act and Consumer Protection Act, and
fraud. Armstrong seeks to recover actual damages, as well as damages for mental anguish, loss of
reputation, credit rating and business opportunities, a return of all attorneys’ fees paid to Jenkins, all
other attorneys’ fees incurred by Armstrong, and punitive damages.

On October 7, 2002, Jenkins filed her voluntary Chapter 7 petition in this Court. On January
13, 2003, Armstrong filed the Adversary Proceeding in which he incorporated the allegations
contained in the District Court Action and further alleged that the damages judgment he would
obtain in the District Court Action was nondischargeable in Jenkins’s bankruptcy case under 11
U.S.C. §§ 523(a)(2), (4) and/or (6). Between the District Court Action and the Adversary
Proceeding, Armstrong’s complaints have been amended several times, and Jenkins has filed several
motions to dismiss those complaints.?

The present motion to dismiss, styled as one under Fed. R. Bankr. P. 7012, was filed on April

2 Jenkins’s first motion to dismiss was denied by the District Court for failure to comply with N.D. Tex.
Local Rule 7.1 on June 5, 2002. As noted previously, on January 13, 2003, Armstrong filed the Adversary
Proceeding and a motion to withdraw the reference of the Adversary Proceeding, so that the Adversary Proceeding
and the District Court Action would be tried by the same court. See fn 1, supra. Because the Adversary Proceeding
incorporated the allegations of the District Court Action, Jenkins filed another motion to dismiss on February 18,
2003, although that motion appears to be directed to the newly filed nondischargeability complaint. On February 20,
2003, this Court held a hearing on the motion to withdraw the reference. At that hearing, Armstrong decided that he
no longer wished for the reference to be withdrawn and the parties agreed that the District Court Action would be
referred to this Court for consolidated trial with the Adversary Proceeding. On April 14, 2003, Armstrong filed an
amended complaint in the Adversary Proceeding, and on April 22, 2003, Jenkins filed the most recent motion to
dismiss the amended complaint in the Adversary Proceeding. On May 2, 2003, Armstrong filed an amended
complaint in the District Court Action, which duplicated his amended complaint in the Adversary Proceeding, and by
Order entered on June 5, 2003, the District Court Action was referred to this Court for disposition. All references in
the Memorandum Decision to the “complaint” refer to the amended complaint filed in the Adversary Proceeding on
April 14, 2003.
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22,2003. In support of the motion, Jenkins relies upon evidence outside the pleadings, as does
Armstrong in opposing the motion. This most recent motion to dismiss is upon the grounds that
Armstrong’s claims, even if proven, are dischargeable in Jenkins’s Chapter 7 bankruptcy case
because Armstrong has failed to plead (or raise a genuine issue of material fact regarding each of the
required elements of) a proper claim under 11 U.S.C. §§ 523(a)(2), (4), and/or (6). Jenkins asserts
that Armstrong may not rely upon the allegations of the amended complaint in response to a motion
for summary judgment, but instead must provide specific facts to indicate that there is a genuine
issue for trial, and that “no such evidence exists with respect to the Plaintiff’s allegations that the
claims he has asserted against Defendant are not dischargeable in her bankruptcy case under 11
U.S.C. §§ 523(a)(2), (4) & (6).” Reply Brief Supporting Def’s Mot. to Dismiss Amended Compl.,
p. 3. By agreement of the parties and/or for the reasons set forth in the Memorandum Decision and
Order entered on October 9, 2003, the motion to dismiss shall be treated as one for summary
judgment pursuant to Fed. R. Bankr. P. 7056.>
Factual Background*

In 1989, Armstrong purchased an apartment building in Fort Worth. In 1994, he contracted
to sell it to John and Rosalie Feece, who formed Steppes Apartments, Ltd. (“Steppes™) for the
purchase. Before closing, Armstrong severed title to the land and building from the personal

property in the complex, and created two trusts, conveying the land to one and the personal property

3 In short, Armstrong argued repeatedly in response to the various motions to dismiss that the motions be
treated as summary judgment motions because both parties were relying upon extensive materials outside of the
pleadings. At the outset of the hearing, the Court concluded that it was appropriate to treat Jenkins’s motion to
dismiss as a motion for summary judgment because both parties had requested that the Court do so. As the hearing
progressed and the shortcomings of Armstrong’s pleadings and evidence became apparent, Armstrong changed his
mind and “objected” to the Court treating the motion to dismiss as a motion for summary judgment, notwithstanding
his prior, clearly articulated consent in writing (in the various responses to the multiple motions to dismiss). After
the hearing, Armstrong then filed a motion to supplement the record, which the Court denied by its Memorandum
Decision and Order dated October 9, 2003. Accordingly, Jenkins’s motion to dismiss will be treated as a motion for
summary judgment by agreement of the parties or, to the extent that Armstrong withdrew his agreement, in
accordance with the federal rules, as both parties have submitted matters outside the pleadings, both have had ample
opportunity to submit evidence, Armstrong failed to file a proper motion seeking a continuance on the ground that
discovery is required in order to respond to the summary judgment motion, and Armstrong failed to demonstrate, in
support of his oral request for further discovery, any specific facts explaining his alleged inability to make a
substantive response and any showing as to “how postponement of a ruling on the motion will enable him, by
discovery or other means, to rebut the movant’s showing of the absence of a genuine issue of fact.” SECv. Spence &
Green Chem. Co., 612 F.2d 896, 901 (5" Cir. 1980).

4 Much of this factual background is taken from the findings and opinions of the Court of Appeals, Second

District of Texas, Fort Worth and the 67" District Court of Tarrant County, attached to the Affidavit of Donald E.
Armstrong in Opposition to Defendant’s Motion to Dismiss dated March 27, 2003 as Exhibits 8, 10, and 11.
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to the other. At closing, one trust conveyed the building and land to Steppes and the other conveyed
the personal property. A dispute among the parties arose and eventually, Steppes filed a suit for
declaratory judgment in Texas state court. The state court granted partial summary judgment in
favor of Armstrong, finding Steppes in default. Armstrong then posted the property for foreclosure
and Steppes sought to enjoin the foreclosure and for reconsideration of the partial summary judgment
in Armstrong’s favor.

The state court reversed the partial summary judgment after learning that Armstrong had
apparently altered his summary judgment proof, ordered the parties to attempt to settle the litigation,
and ordered Armstrong to provide calculations for his payoff demands. After several hearings,
Armstrong provided a payoff summary and, shortly thereafter, Steppes amended its pleadings to
include claims for usury and double usury.

After several procedural maneuvers, the suit went to trial in 1996 and the state court found
in favor of Steppes on its usury claims, rendering judgment on September 23, 1996. Armstrong then
objected to the entry of judgment because of Steppes’ failure to give notice of the action to the trusts’
beneficiaries pursuant to a Texas statute that required their participation. The state court vacated the
judgment, but issued orders to the beneficiaries to show cause why a judgment should not be entered
against them.

At this point in the litigation, March 1997, Armstrong hired Jenkins to represent the
beneficiaries at the show cause hearing. The state court ruled against the beneficiaries at that hearing
and entered a modified judgment in favor of Steppes. After entry of that modified judgment, Jenkins
prepared and filed a motion for new trial, which was subsequently denied. Jenkins then appealed
the adverse judgment on behalf of the beneficiaries, which was also unsuccessful.

Armstrong’s complaint essentially alleges that Jenkins agreed to represent the beneficiaries
in connection with the Steppes state court action in March of 1997, and that she represented to
Armstrong (who hired her on behalf of the beneficiaries) that she was well qualified to represent the
beneficiaries in that litigation. Armstrong further alleges that Jenkins’s representations regarding her
ability to represent the beneficiaries were false, that Jenkins did “not comply with or follow through
with her representations,” Compl. p. 2, and that as a result of her actions and inactions, Armstrong
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has suffered “millions of dollars in damages.” Id. Specifically, Armstrong alleges that he requested
Jenkins to make certain arguments supported by specific case law and certain Texas statutes which
he provided to her, but that she failed to put forth the arguments requested and did not cite to the
appropriate authorities. He further alleges that Jenkins “had a fiduciary duty to the Beneficiaries of
the Trusts and committed fraud and defalcation” and “willfully and intentionally caused damages
to the Beneficiaries of the Trusts,” including Armstrong. /d. at 3.

Jenkins’s present motion asserts that even if Armstrong’s underlying claims are proven, the
resulting judgment would be dischargeable in her Chapter 7 bankruptcy case because Armstrong has
failed to plead (or raise a genuine issue of material fact regarding each of the required elements of)
a proper claim under 11 U.S.C. §§ 523(a)(2), (4), and/or (6).

Legal Analysis

Summary Judgment Standard

Summary judgment is proper if the summary judgment record shows that there is “no genuine

issue of material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(b); Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby, Inc., 477
U.S. 242 (1986); Abbott v. Equity Group, Inc., 2 F.3d 613, 619 (5th Cir. 1993). The summary
judgment movant:

[N]eed not support the motion with evidence negating the opponent’s

case; rather, once the movant establishes that there is an absence of

evidence to support the non-movant’s case, the burden is on the non-

movant to make a showing sufficient to establish an issue of fact for

each element as to which that party will have the burden of proof at

trial.
Eppsv. NCNB Texas Nat’l Bank, 838 F. Supp. 296, 299 (N.D. Tex.), aff'd 7 F.3d 44 (5* Cir 1993)
(citing Celotox Corp. v. Catrett, 477 U.S. 317, 322-25 (1986)). “[U]nsubstantiated assertions are not
competent summary judgment evidence.” Abbott, 2 F.3d at 619. The nonmoving party must ““come
forward with specific facts showing there is a genuine issue for trial’ . . . [and] must do more than

simply show some ‘metaphysical doubt as to the material facts.”” Epps, 838 F. Supp. at 299 (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)).
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Armstrong’s Nondischargeability Claims

Section 523 ofthe Bankruptcy Code excepts certain types of debts from a debtor’s discharge.
However, these exceptions to discharge are strictly construed in favor of dischargeability to facilitate
a debtor’s fresh start. See Texas Lottery Comm’n v. Tran (In re Tran), 151 F.3d 339, 342 (5th Cir.
1998); In re Hudson, 107 F.3d 355, 356 (5th Cir. 1997). The creditor filing the nondischargeability
complaint bears the burden of proof at trial by a preponderance of the evidence. Grogan v. Garner,
498 U.S. 279 (1991); FDIC v. Smith (In re Smith), 160 B.R. 549, 552 (N.D. Tex. 1993), aff’d, 39
F.3d 320 (5th Cir. 1994); Hayden v. Hayden (In re Hayden), 248 B.R. 519 (Bankr. N.D. Tex. 2000).

Section 523(a)(2)(A)

Under § 523(a)(2)(A), a debtor is denied a discharge for “any debt — for money, property,
services, or an extension, renewal, or refinancing of credit, to the extent obtained by false pretenses,
a false representation, or actual fraud . ...” 11 U.S.C. § 523(a)(2)(A). To prevail on a claim under
§ 523(a)(2)(A), the creditor must establish that (i) the debtor made false representations describing
past or current facts, (ii) the representations were made with the intent and purpose of deceiving the
creditor, (iii) the creditor justifiably relied on the representations, and (iv) the creditor sustained a
loss as a result of the representations. See McCoun v. Rea (In re Rea), 245 B.R. 77, 85 (Bankr. N.D.
Tex. 2000) (citing RecoverEdge L.P. v. Pentecost, 44 F.3d 1284, 1292 (5th Cir.1995)).

Asnoted earlier, Armstrong’s complaint alleges that Jenkins represented to him that she was
qualified to represent the beneficiaries in the state court litigation. As evidence that she made such

representations, Armstrong points to his own affidavit’ which states that she made such

> The only document entitled “Affidavit” which Armstrong has submitted is the Affidavit dated March 27,
2003. Armstrong’s amended complaint, however, is sworn under penalty of perjury. In view of the liberal pleading
standards afforded to pro se litigants, the Court will treat his amended complaint as an affidavit under 28 U.S.C. §
1746. That section provides:

Wherever, under any law of the United States or any rule, regulation, order, or requirement made

pursuant to law, any matter is required or permitted to be supported, evidenced, established, or

proved by the sworn declaration, verification, certificate, statement, oath, or affidavit, in writing of

the person making the same . . . such matter may, with like force and effect, be supported,

evidenced, established, or proved by the unsworn declaration certificate, verification, or statement,

in writing of such person which is subscribed by him, as true under penalty of perjury, and dated,

in substantially the following form . . . (2) if executed within the United States . . . “I declare (or

certify, verify, or state) under penalty of perjury that the foregoing is true and correct.”
Armstrong’s complaint meets these requirements and thus may be considered as competent summary judgment
evidence. Hartv. Hairston, 343 F.3d 762 (5" Cir. 2003) (sworn declaration of pro se inmate accepted as competent
summary judgment evidence); King v. Dogan, 31 F.3d 344 (5" Cir. 1994) (verified complaint can be considered as
summary judgment evidence to the extent it comports with Rule 56(e)); Freeman v. Bowles, No. 301CV1871BD,
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representations. The affidavit does not give the date, place or time of the representations, or state
the specific representations about her qualifications which were allegedly made. Itis, however, some
evidence that she made such representations. In support of his claim that the representations were
false, Armstrong again points only to his affidavit in which he states that Jenkins did not present the
case law and statutes which he had previously provided to her to the Texas state courts in connection
with the motion for new trial and/or the appeal of the adverse judgment. At the June 16, 2003
hearing, Armstrong also contended that the Court can infer, from Jenkins’s failure to raise those
statutes and cite that case law, that her representations that she was qualified to represent the
beneficiaries were false.

Inresponse, Jenkins points to her affidavit in which she states that in her professional opinion
as a licensed attorney, neither the case law nor the statutes which Armstrong requested her to cite
was applicable. Therefore, she argues that her failure to present that law to the state court was proper
and consequently does not show that she was ill qualified to represent the beneficiaries. She
therefore contends that there is no evidence that her representations to Armstrong about her
qualifications were false.

Again, the Court believes that Armstrong’s affidavit is some evidence that her alleged
representations were false, and is sufficient to survive amotion for summary judgment. For the same
reason, Armstrong’s affidavit which alleges that he relied upon her representations is also some
evidence of reliance.

However, to survive the summary judgment motion, Armstrong must also come forward with
evidence that he suffered a loss as a result of the representations. See McCoun v. Rea (In re Rea),
245 B.R. at 85. Because the damage he complains of is the entry of judgment against him (in his
capacity as a beneficiary), to show the causal relationship between Jenkins’s representations
respecting her ability to handle the litigation on behalf of the beneficiaries and the damage,
Armstrong must come forward with evidence that the judgment would not have been taken against

the beneficiaries had Jenkins handled the case differently. Under Texas law, when the alleged

2002 WL 1359717 (N.D. Tx. June 18, 2002) (pro se litigant’s verified complaint accepted as competent summary
judgment evidence).
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malpractice involves the handling of prior litigation, in order to establish the element of causation
between the malpractice and the damage, a plaintiff must show that he would have prevailed in the
underlying action but for his attorney’s negligence. Millhouse v. Wiesenthal, 775 S.W.2d 626 (Tex.
1989). This is the requirement to prove a “suit within a suit.” Hall v. White, Getgey, Meyer & Co.,
No. 01-50981, 2003 WL 22245553 at *5 (5® Cir. Oct. 1, 2003).

As his evidence, Armstrong again points to his affidavit, in which he states that he provided
certain specified cases and statutes to Jenkins, but that she failed to argue those authorities to the
state courts. Armstrong asks this Court to take judicial notice of the cases and statutes and conclude
that the outcome would have been different had she presented those authorities. However, under
Texas law, expert testimony is necessary to establish two elements of a legal malpractice claim: (i)
the standard of care required of an attorney and (i1) causation. Ramseyv. Reagan, Burrus, Dierksen,
Lamon & Bluntzer, P.L.L.C., 2003 WL 124206 (Tex. App. - Austin 2003),; Ersek v. Davis & Davis,
P.C., 69 S.W.3d 268 (Tex. App. - Austin 2002); Hall v. Rutherford, 911 S.W.2d 422 (Tex. App. -
San Antonio 1995) (affirming summary judgment in favor of defendant-attorney where affidavit by
plaintiff’s expert was defective). The consequence of not producing such expert testimony is to fail
to prove an essential element(s) of such a claim. Ramsey, 2003 WL 124206 at *6 (affirming grant
of no-evidence summary judgment motion where client’s expert testimony was excluded); Ersek,
69 S.W.3d at 274.

The Fifth Circuit has also upheld the requirement of expert testimony in a legal malpractice
action. Geiserman v. MacDonald, 893 F.2d 787 (5 Cir. 1990) (upholding grant of summary
judgment against legal malpractice plaintiff whose expert’s testimony had been excluded). While
the Geiserman court noted that expert testimony is not required where the alleged malpractice is so
egregious as to be obvious to a lay person (citing a case in which an attorney failed to inform his
client to answer interrogatories), see id. at 794, and Armstrong argued that he was not required to
present expert testimony because Jenkins’s failure to cite the statutes and cases which he gave to her
is obviously egregious, the Court concludes that Jenkins’s alleged failures to act are not so obviously
egregious that the standard of care is properly proven without expert testimony. Under Texas law,
the most common example of a case in which no expert testimony is required is one in which an
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