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MEMORANDUM OPINION

The Court considers whether to grant Jimmy Scott Harmon a “partial discharge” of his

debt arising from student loans held by Educational Credit Management Corporation (“ECMC”). 
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Jimmy Scott and Diane Harmon (collectively the “Harmons”) filed this suit seeking a

determination of the dischargeability of student loans under section 523(a)(8) of the Bankruptcy

Code.  Trial was held on December 16, 2004.  Upon consideration of the evidence, the Court

requested that the parties, by January 20, 2005, submit a legible Exhibit “E”, the Federal

Consolidation Loan Application and Promissory Note dated February 21, 2003.  The Court

issued its Memorandum Opinion dated February 9, 2005.  The Court found that the balance of

the student loans, as of June 13, 2004, was $144,897.98.  The Court held that the Harmons failed

to satisfy all three prongs of the so-called Brunner test.  See Brunner v. New York State Higher

Educ. Serv. Corp., 831 F.2d 395, 396 (2d Cir. 1987).  Specifically, the Court found that “[w]hile

the Harmons will likely never have the ability to repay the loans in full, their situation will allow

them to make some payments on the loans.”  The Court held, therefore, that the Harmons failed

to satisfy the second prong of the three-prong Brunner test.  The Court then addressed the

propriety of granting a partial discharge.  The District Court for the Northern District of Texas in

In re Nary has held that is appropriate for the bankruptcy court to consider a partial discharge

under certain circumstances.  This Court directed that further hearing would be held on the issue

of whether a partial discharge was appropriate and, if so, the terms of a partial discharge.

The Court refers to its prior Memorandum Opinion, a copy of which is attached hereto,

for a statement of the facts and the Court’s conclusions of law in this case. 

At the continued hearing on the issue of partial discharge, the Court heard additional

evidence.  The evidence then reflected that, given the accrual of interest ($25.69 per day), the

balance of the student loans as of April 26, 2005, was $151,963.17.  See Ex. D-D.  The evidence

further reflects that the various loans, as consolidated, call for monthly payments of $854.91 per



1The payment schedule is based on two consolidated loans, one with a loan amount of
$99,618.03, the other with a loan amount of $35,064.79.  The loan amounts were amounts owing
as of April 25, 2003.  Exs. D-W and D-X.
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month, accruing interest at 6.5% per annum.  See Ex. D-W and D-X.  This is based on a payout

term of 359 months.  Id.1  Exhibits D-W and D-X, each entitled “Disclosure of Repayment

Schedule,” state that four repayment options were offered by Nelnet (the presumed predecessor

to ECMC).  The four options are:  (1) the Standard Plan under which the borrower makes the

same monthly payment throughout the term of the loan; (2) the Graduated Plan, which provides

for low initial payments that increase significantly over time; (3) the Income Sensitive Plan,

which provides for payments, limited to five years, that are based on the borrower’s gross

monthly income and renewable each year; (4) the Extended Repayment Plan, which provides for

payments over a period not to exceed twenty-five years.  Id.

ECMC argues that a partial discharge is improper unless the Court first finds that full

repayment of the loan would cause an undue hardship.  The Court does not disagree.  However,

the Court admits of some confusion given its conclusion that the Harmons failed to meet the

second prong of the Brunner test.  As noted in its prior Memorandum Opinion, the Fifth Circuit

has adopted the three-prong Brunner test in evaluating undue hardship under section 523(a)(8). 

In re Gerhardt, 348 F.3d 89 (5th Cir. 2003).  To reiterate, the Brunner test requires a three-part

showing:  

(1) that the debtor cannot maintain, based on current income and expenses, a
“minimal” standard of living for [himself] and [his] dependents if forced to repay the
loans; (2) that additional circumstances exist indicating that this state of affairs is
likely to persist for a significant portion of the repayment period of the student loans;
and (3) that the debtor has made good faith efforts to repay the loans.



4

Brunner, 831 F.2d at 396.  As the Brunner test is conjunctive, a failure to satisfy one prong

would mean the debtor fails to establish that repayment of the loan is an undue burden under

section 523 (a)(8).  The Court determined that because the Harmons could make partial

payments in the future, they failed the second prong (persisting state of affairs) and thus, it

would follow, fail to satisfy the Brunner test.  The confusion lies in defining whether the

Brunner test mandates a showing that the debtor cannot pay any of the debt.  Accordingly, unless

the debtor can establish that such “additional circumstances” will prevent him from ever making

any payments of the loan, he will not meet the Brunner test.  However, what is the result of the

debtor establishing that such circumstances prevent him from paying back the entirety of the

loan, or, stated otherwise, allows him to repay only a portion of the loan?  Such is the result in

this case.  The Court notes that an argument can be made under Brunner that a debtor need only

establish that he cannot repay the entirety of the loan in order to satisfy the second prong of the

Brunner test.  This argument relies on the Code’s definition of “debt” and “claim.”  The student

loan is the “debt” for purposes of section 523 (a)(8).  “Debt” is defined as a liability on a claim. 

11 U.S.C. § 101.  “Claim” means a right to payment.  A student with “debt” has been construed

to encompass the entire liability, not merely some portion of a debt or selected term of

repayment.  In re Taylor, 223 B.R. 747 (9th Cir. BAP 1998).  Under the Brunner test, therefore,

it could be argued that the debtor need only show that:  (1) he cannot maintain a minimal

standard of living if forced to repay the entirety of the student loan; (2) additional circumstances

exist that this “state of affairs,” i.e. the inability to repay the entirety of the loan, is likely to

persist; and (3) he has made a good faith effort to repay the loan.  It would not matter that the

debtor could repay some of the loan.  This Court attempts to construe the undue burden standard
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in a manner that is consistent both with the Fifth Circuit mandate in In re Gerhardt and the

holding of the District Court in In re Nary.  In re Nary held that a bankruptcy court is authorized

“to grant a partial discharge where the undue hardship requirement of section 523(a)(8) is met as

to part but not all of a student loan.”  Nary v. The Complete Source (In re Nary), 253 B.R. 752,

767 (N.D. Tex. 2000).  Were the Court to adopt an “all or nothing” standard, ECMC would

conceivably receive nothing on its claim.  See id. at 767-68.

The Court concludes that, in applying the Brunner standard, the Harmons can pay a

portion but not all of their student loans, and thus the Court must consider a partial discharge. 

Stating that the Harmons failed to meet the second prong is too broad.  They meet the standard as

to part of the loan but not all of the loan, which is precisely what the Court held in its

Memorandum Opinion.

The Court now turns to fashioning a partial discharge.  As noted in the Court’s prior

Memorandum Opinion, the Court assumes much discretion in prescribing the terms of a partial

discharge.  See Memorandum Opinion, ¶ 38-39.  The District Court in Nary held that a partial

discharge must be grounded in the original contract between the parties.  253 B.R. at 766.  Here

Mr. Harmon had six loans that were consolidated into two loans.  The evidence indicates that

Mr. Harmon never actually agreed to the repayment plan on the consolidation loans, however. 

Harmon checked the box for “extended payments.”  After Harmon signed the note, his

designation was marked out and replaced with the “standard payment” option.  Despite this, as

noted, the present consolidation loan contemplates a monthly payment of $854.91 based on the



2To simplify matters, the Court treats the two consolidated loans as one loan.  They each
accrue interest at 6.5%, with interest beginning April 25, 2003.

3The calculation is as follows:  312.50/854.91 (151,963.17)=$55,547.94.

4The Court’s calculations reflect monthly payments of $351.42 per month.  The Court
recognizes that because the loan is amortized based upon a present balance (as of April 26, 2005)
that exceeds the loan amount (as of April 25, 2003 – see notes 1 and 2 supra) upon which the
installments were based under the consolidated loan, the new installment payments slightly
exceed (by $1.42 a month) the amount the Court considers the debtors able to pay.  The
difference is insignificant.  It should also be apparent, moreover, that given level monthly
payments, the Harmons’ ability to make the payments may indeed become easier over time.
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359 month repayment period (29 years 11 months) at 6.5% interest.2  The Court considers these

terms as representing the parties’ present contract in determining the terms of a new repayment,

i.e. non-discharged, amount.  The consolidation of the loans took place on February 21, 2003.  

The Court concludes that while the Harmons will be able to make some payments on the

loan, they will not reach that point for another two years.  Given normal raises and a possible

second job for Mr. Harmon, the Harmons should be able to pay $275 to $350 a month against the

loan.  The Court uses $312.50 to determine the ratio of that portion of the loan to be repaid and

the portion to be discharged.  The formula yields a total amount to be repaid of $55,547.94.3  The

balance of the consolidated loan, which is $96,415.23, is discharged.  ECMC shall amortize the

repayment sum as a new principal amount beginning May 1, 2007, with interest at 6.5% and

based on a 359 month amortization schedule with level monthly payments.  No interest shall

accrue on the loan prior to May 1, 2007.4  The terms of the consolidated loan as presently exist

between Mr. Harmon and ECMC shall continue to apply, unless inconsistent with this

Memorandum Opinion and the Court’s order issued in accordance herewith. 

### End of Memorandum Opinion ###
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