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MEMORANDUM OPINION

The clamsraised by this adversary proceeding were, a the parties’ request, bifurcated for
trid. Presently before the court isthe clam made by James Albert Jay and Ann Jay (collectively
“Jays’), seeking to cancel a deed purportedly conveying their interest in a.85 acre tract of land as
an dlegedly pretended sde of their business homestead in violation of the Texas Condtitution.
Defendants Nesco Acceptance Corp. (“Nesco Acceptance’), Nesco Inc., Bank One Oklahoma,
and Linc Acquisition One (“Linc”) (collectively “Nesco Defendants’) argue thet the .85 acre tract
was not the Jays business homestead when conveyed by them to Nesco Acceptance, and that,

accordingly, Nesco Acceptance has clear title to such tract. Tria on al issues concerning this



clamwas held on July 23, 2003

This court has jurisdiction of this matter under 28 U.S.C. 88 1334 and 157(b). Thisisa
core proceeding pursuant to 28 U.S.C. § 157(b)(1) and (b)(2). This Memorandum Opinion
contains the court’ s findings of fact and conclusons of law. Fep. R. BANKR. P. 7052 and Feb. R.
BANKR. P. 9014.

. FACTS

The Jays acquired title to the .85 acre tract, which abuts Interstate 20 in the City of
Ranger, Texas, sometimein 1984. At that time, and through to the present, the Jays have used
such tract to operate a service station and convenience store. The Jays also acquired an adjoining
1.04 acre tract, which they sometimes leased to others, or operated asaliquor store. The 1.04
acre tract was not being used by the Jaysin 1999. The Jays have never resided or maintained a
home on either the .85 acre tract or the 1.04 acre tract, nor have they ever intended to maintain a
home on either tract.

Beginning in 1997, the Jays decided to upgrade their facilities on the .85 acre tract to dlow
them to better compete with their competition. In November, 1999, the Jays entered into
negotiations with Nesoo? to finance the improvements on the .85 acre tract. Nesco told the Jays
that conveyance of both tracts was necessary to the transaction. Mr. Jay testified that Nesco

agreed to build the new facility and would “somehow” lease it back to the Jays. Thefirst written

LAl other claims made by the parties as set forth in the Joint Pre-Trial Order will be considered by the court
at alater setting.

2Where the evidence is unclear concerning whether the party referred to is Nesco Acceptance or Nesco
Inc., the court will simply refer to “Nesco.”
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instrument between the Jays and Nesco isthe Retail Store Lease (*lease”) sgned on December
15, 1999. Nesco Acceptance is the landlord and the Jays are the tenants under the lease. The
lease generdly provides that its term would begin April 1, 2000, and run twenty years, with the
Jays holding an option to extend such term for some period thereafter. The lease dso provides the
Jays with an option to repurchase both tracts at any time during the lease or upon its termination.
Appended to the lease is a schedule for payments to be made by the Jays for the “[t]jerm of
[lJoan.” The schedule reflects a“[lJoan [almount” of $1,281,001 with an “[alnnud [i]nterest
[r]ate’” of 11%, compounded monthly. To exercise their option to repurchase the tracts, the Jays
pay aflat fee (which decreases over time), plus the unpaid principa baance owing under the
schedule at the time they exercised the option.

The Jays closed down operations on the .85 acre tract in late December, 1999, in
preparation for demoalition of the existing facilities, which began on January 1 or 2, 2000, and was
completed January 7, 2000. On January 13, 2000, the Jays conveyed, by warranty deed, titleto
the .85 acre tract to Nesco Inc. On the same date, the Jays conveyed their interest, if any, to the
1.04 acre tract to Saul Pullman by quitclaim deed. Contemporaneoudy with such deed, Saul
Pullman executed a warranty deed covering the 1.04 acre tract to Nesco Inc. Thiswas structured
to avoid any questions concerning title to the 1.04 acre tract given the Jays  contention that Saull
Pullman, apparent owner of such tract, had acquired the 1.04 acre tract through awrongful
foreclosure. Aspart of the transaction, Nesco paid Saul Pullman in full for the debt gpparently
owing to him by the Jays. Nesco aso paid other judgment liens that had been recorded against

both tracts.



Congtruction of the new facilities on the .85 acre tract began sometime shortly theresfter.
Congtruction was not completed within the time frame contemplated. Thiswas due, gpparently in
large part, to severd change orders submitted by the Jays. These change orders had the additional
affect of subgtantidly increasing the cost to Nesco of erecting the new facilities. Mr. Jay tedtified
that he understood he was to receive $240,000 cash from Nesco upon conveyance of the two
tracts. The vaue of the .85 acre tract and the 1.04 acre tract was, according to an appraisal done
December 13, 1999, $130,000 and $176,000, respectively. Nesco, according to Jay, would
satidfy liens againg the tracts of approximately $60,000. The remaining equity of approximately
$240,000 would then be paid by Nesco. In addition, Nesco agreed to provide $150,000 for
inventory and capital. In July, 2000, Nesco did pay $50,000 to the Jays. Nesco did not pay the
Jays the $240,000 equity that Mr. Jay testified they were owed. Instead, in August, 2000, Nesco
Acceptance attempted to secure a new lease agreement with the Jays, and conditioned ‘ paying’
the $240,000 on the Jays agreeing to such new lease. The new lease called for an increase of
monthly payments from $13,102.24 to $17,754.00.

Congruction of the new facilities was eventualy completed, and the Jays reopened the
sarvice station and convenience store. The Jaysfalled to make timely lease payments to Nesco as
required by the December 15, 1999, lease.

On June 27, 2001, Nesco Inc. granted alien to Bank One by executing a deed of trust
covering the .85 acretract. The lien was granted to secure financing provided to Nesco Inc. by
Bank One. Sometime theregfter, Bank One sold its interests in the Nesco note and the deed of

trust to Linc. The Jaysfiled alis pendens concerning both tracts on September 23, 2002.
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In June, 2001, Nesco obtained judgment in the Justice of the Peace Court Number 2, in
Eastland County, granting Nesco a writ of forcible detainer and possession of the properties. The
Jays subsequently appeded this judgment to the Didrict Court for Eastland County. The Jaysfiled
avoluntary petition under Chapter 13 of the Bankruptcy Code on October 24, 2001. Upon filing
their Chapter 13 petition, the Jays removed the state court action to federal district court, where, at
that time, the Jays dready had a separate action pending against Nesco. The federd didtrict court
consolidated the two actions and, by order dated March 8, 2002, referred such consolidated case,
which forms the present adversary, to this court.

Nesco Inc. filed for Chapter 11 bankruptcy protection in the Bankruptcy Court for the
Northern Digtrict of Oklahoma, on November 26, 2001. The Jaysfiled a proof of clam as
unsecured creditors in Nesco's Chapter 11 case. The Jays received notice of Nesco's disclosure
statement, Chapter 11 plan, and of the order and notice for hearing on the disclosure statement
and plan. The Jays did not file an objection to confirmation of Nesco's plan, which the Oklahoma
bankruptcy court confirmed on June 6, 2003.

1. ISSUES

A resolution of the clam under congderation involves an analyss of severd questions. The
issues are as follows:

1 Whether the operative date of the parties’ transaction for purposes of homestead lawsis

January 13, 2000, — the date the deed was executed, — or whether such date may be

related-back to December 15, 1999, or earlier.

2. Whether the .85 acre tract congtituted the Jays business homestead on December 15,
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1999, resolution of which involves determination of :
- when a condtitutional amendment takes effect;
- whether the amendment in this case required engbling legidation;

- whether such congitutiona amendment applied retroactively to homesteads
created before its effective date; and

- whether the .85 acre tract met the substantive requirements of a business
homestead on December 15, 1999.

3. Whether the deed to the .85 acre tract executed in favor of Nesco was a pretended sdle of
ahomestead, such asis prohibited by the Texas Condtitution, resolution of which involves
adetermination of:

- whether section 41.006 of the Texas Property Code provides the exclusive
method of determining whether asdeisa pretended sde

- whether the sale, under Texas common law, was a pretended sale thereby
converting the deed into a disguised mortgage; and

- whether Nesco may nevertheless be granted an equitable lien on the property.
4, Whether the Jays failure to object to confirmation of Nesco's plan serves asresjudicata

in the present litigation.
5. Whether Linc is an innocent purchaser for value.

[11.  DISCUSSION
A. Timeof Conveyance

For purposes of fixing the parties rights concerning the homestead issues involved, the

court first determines the date on which the transaction in question occurred. Nesco argues that

the gppropriate date is January 13, 2000, the date on which the Jays executed the deed conveying
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title to the .85 acre tract to Nesco; the Jays argue that the operative date is December 15, 1999,
the date on which the parties entered into the lease.

Nesco correctly argues that, normdly, “title to trandferred property will vest upon
execution and delivery of the deed.” Stephens County Museum Inc. v. Swenson, 517 SW.2d
257, 261 (Tex. 1974). Thisgenerd rule, however, is subject to the reation-back doctrine: “[i] f
there be no question concerning relation back, it is held that a deed takes effect between the
partieswhen it isdelivered to the grantee” Steed v. Crossland, 252 SW.2d 784, 787 (Tex. Civ.
App. — Beaumont 1952, writ ref’ d) (emphasis added).

“The relation-back doctrine holds that an act done at one time is considered to have been
done at an earlier time for the purposes of the case before the court. Like al such fictions, it
enablesthe court to arrive a condusions that will effectuate justice while maintaining
samultaneoudy the gppearance of logicd consstency. The doctrine originated in equity but courts
now apply it in any number of circumstances when is it necessary to effectuate justice.” Cain v.
State, 882 SW.2d 515, 518 (Tex. App. —Austin 1994, no writ). Texas courts recognize the
gpplication of the relation-back doctrine to contracts:

Broadly spesking, the relation-back doctrine may be applied to give effect to

the parties' lawful intentions, preserve rights that would otherwise be logt, or afford

aremedy when none would otherwise exist . . . . Whenpartiesenter into a contract

the law presumes they intend the consequences of its performance. 1t follows that

performance or implementation of the contractua provisions relate back to and are

authorized at the time of execution of the contract.

Id. a 518 (internd citation omitted) (quoting Curry Auto Leasing Inc. v. Byrd, 683 SW.2d 109,

112 (Tex. App. — Dalas 1984, no writ).



Texas courts gpply the relation-back doctrine regarding the execution of adeed in certain
gtuations. See Steed, 252 SW.2d at 787. For example, a correction deed normally relates back
to the date of the original deed, at least as between the partiesto the deed. See, e.g.,
Buccaneer’s Cove Inc. v. Midland Bank, 831 S\W.2d 582, 584 (Tex. App. — Corpus Christi
1992, no writ). Smilarly, upon performance of the conditions upon which a deed has been placed
in escrow and the ddlivery of the deed, the title acquired relates back to the date when the deed
was placed in escrow. See, e.g., Fuqua v. Fugua, 528 SW.2d 896, 898 (Tex. Civ. App. —
Houston [14th Dist.] 1975, writ ref’d n.r.e).

Texas courts gpply the relation-back doctrine in the context of contracts for the sale of red
edtate. “When red property is acquired under a contract for deed or ingtdlment contract, the
inception of title relates back to the time the contract was executed, not the time when legd titleis
conveyed.” Wilkerson v. Wilkerson, 992 SW.2d 719, 722 (Tex. App. — Austin 1999, no pet.)
(applying relation-back doctrine for purposes of inception of title in determining whether red
property was separate or community property). Stated differently, “[w]hen the deed was
executed, it related back to the date of the contract and fixed the right of appellee and appellants
under the contract as of that date.” Alexander v. Anderson, 207 SW. 205, 208 (Tex. Civ. App.
—Amarillo 1918, no writ). Accord Jenkinsv. Chambers, 9 Tex. 167, 1852 WL 4043 *23
(1852) (“A deed executed in pursuance of a previous contract relates back to the time of the
contract and covers dl intermediate acts’); Holloman v. Bishop, 197 S.W. 1000, 1000 (Tex.
Civ. App. — Amarillo 1917, no writ) (“The agents, on the 3d day of July, entered into awritten

contract of sale with the appellees, whereby the appellant agreed to execute a deed thereto in 30
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days. Thiscontract we interpret asthe sale of the land as of that date” (emphasis added)).?

Under the equitable relation-back doctrine, therefore, a deed may relate back to an earlier
contract for sale for purposes of fixing the parties' rights under the law, as opposed to the actua
date the deed is executed and delivered. Seeid. The question that arises then is whether the Jays
and Nesco entered into a contract for the sale and lease-back of the .85 acre tract. The parties
have presented the court with no ‘master’ agreement by which they set forth their respective rights
and obligations. The parties entered into no written contract for sdein the traditiond sense. The
lease gppears to have been the only written agreement between the parties. Y et, a some point the
Jays and Nesco had to agree that the Jays would convey the .85 acre tract to Nesco, which would
then lease-back such tract to the Jays with an option to purchase. Conveyance of the deed to
Nesco ‘legaly’ occurred with the execution of the deed on January 13, 2000, but, asis clear from
the evidence, the parties agreed to such conveyance well before January 13.

The lease is dated December 15, 1999. Nesco is the landlord and the Jays the tenants
under the lease. It certainly contemplates that Nesco is the owner of the .85 acre tract. Nesco
argued at trid that the lease provided that the term of the lease would begin on April 1, 2000, and
that, accordingly, the lease did not necessarily contemplate atrandfer of title until such date, by
which time the change in the law of urban homesteads was fully complete.  This argument is
irrdlevant if the court invokes the relation-back doctrine, asit becomesimmeaterid a what date the

parties effected the legd trandfer of title or intended to transfer such title — such date, whether it be

3See also Cain v. Sate, 882 S.W.2d 515, 518 n.3 (Tex. App. — Austin 1994, no writ), wherein the court, in its
discussion of the relation-back doctrine, cited with approval the Corpus Juris Secundum for the proposition that “if
no other equities intervene, lega effect of deed may relate back to adate earlier than its delivery.”
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January 13, 2000, or April 1, 2000, relates-back to the point in time at which the parties reached
their master agreement. See Alexander, 207 SW. at 208; Holloman, 197 SW. at 1000.

Nesco does not dispute that the lease contemplates atransfer of ownership to Nesco.
Nesco only disputes the date of such transfer. Y et the fact remains that the lease agreement
contemplates atransfer of ownership. As such agreement does not specificaly provide for a
conveyance of the property, the parties must have been acting pursuant to some other agreement
or understanding concerning their rights and obligations. There is no other way that the lease,
entered into December 15, 1999, makes any sense unless the parties additiondly, ether
contemporaneoudy with such agreement or before such agreement, had aso agreed to convey the
.85 acretract. Nesco's argument is further undercut by the fact that the Jays executed the deed on
January 13, 2000, as opposed to April 1, 2000. If, in fact, Nesco was not intended to be the
owner of the .85 acre tract until April 1, 2000, why execute the deed before such date?

Aside from the lease itsdlf, overt actions undertaken by the parties prior to January 13,
2000, evidence an agreement under which the Jays would convey the .85 acre tract to Nesco.
Namely, on or about January 2 or 3, 2000, Nesco commenced demoalition of the old facilities,
which was completed by January 7, 2000. Nesco undertook the demalition pursuant to its
understanding that it was, or would shortly be, the owner of the .85 acre tract.

In sum, the parties’ actions leave no doubt that, on December 15, 1999, or shortly before,
the Jays and Nesco finalized an agreement — albait an ord agreement — to the effect that: the Jays
would convey the .85 acre tract to Nesco, which would construct an updated service station and

convenience store on such tract, and which would subsequently lease such tract back to the Jays
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with an option to purchase. All of the parties subsequent actions, including entering into the lease,
the demolition and congtruction, and, most importantly, the execution of the deed on January 13,
2000, were actions undertaken pursuant to such ‘master’ agreement. Mr. Jay testified that he
commenced negotiations with Nesco in November, 1999. December 15, 1999, merely marks a
date by which such negotiations were completed and, at least in part, implemented. Accordingly,
the parties entered into an ora contract for the sale of the .85 acre tract on or before December
15, 1999.4

Even if the parties did not technicaly enter into an ora contract for sale on or before
December 15, 1999, Texas law permits the court to read an implied contract into the parties
conduct in the absence of any “express language of contracting.” City of Houston v. First City,
827 SW.2d 462, 473 (Tex. App. — Houston [1st Dist.] 1992, writ denied) (emphasisin origind).
Having redl property as the subject matter of such implied contract does not dter this conclusion.
See, generally, Seegersv. Spradley, 522 SW.2d 951, 955, 957 (Tex. Civ. App. — Beaumont
1975, writ ref’d n.r.e.) (affirming jury verdict finding breach of implied ord contract for the sdle of
real property).

“Animplied contract arises when circumstances disclose that, according to the ordinary

course of dedling and the common understanding of men, there was amutud intent to contract.”

“The parties introduced no evidence explaining the delay between finalization of the agreement and
execution of the deed. Mr. Jay testified, however, that Saul Pullman had allegedly foreclosed on the 1.04 acre tract,
and that judgment liens existed on both tracts of land. Mr. Jay further testified that Saul Pullman was contacted by
the parties, and executed a deed of his own in the event that there were any questions concerning true ownership.
Nesco paid off the judgment liens on the properties. Thus, asis more than likely, the delay in execution of the deed
waslogistical. Documents had to be prepared, and Saul Pullman and others had to be contacted and persuaded to
release their liens.
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City of Houston, 827 S.W.2d at 473. Accord Ishin Speed Sport Inc. v. Rutherford, 933
S\W.2d 343, 348 (Tex. App. — Fort Worth 1996, no writ) (“ There was no written contract
between the parties.. . .. Clearly, an offer and its acceptance in strict compliance with the offer’s
terms are essentid to the creation of abinding contract . . . . However, even if an offer and
acceptance are not recorded on paper, dealings between parties may result in an implied contract
where the facts show that the minds of the parties met on the terms of the contract without any
legdly expressed agreement”). In this regard, “express language is not essentid to apromise;
conduct may equaly convey an objective assent.” City of Houston, 827 SW.2d at 473; Ishin
Speed Fport Inc., 933 SW.2d at 348. “If the finder of fact determines that one party reasonably
drew the inference of a promise from the other party’ s conduct, then that promise will be given
effectinlaw.” Ishin Speed Sport Inc., 933 SW.2d at 348. The difference between express and
implied contracts is the character and manner of proof required to established mutua assent. See
City of Houston, 827 SW.2d at 473. Whether mutual assent existed is a question of fact. See
id. Seealso Ishin Speed Sport Inc., 933 SW.2d at 348.

The facts of the present case weigh in favor of imputing an implied contract into the parties
conduct, because such conduct must have come about as the result of an implied, if not express,
agreement to convey the .85 acre tract to Nesco, which would then erect improvements thereon
and lease back such property to the Jays with an option to purchase. The Jaysrelied on the
objective assent and conduct of Nesco. Thus, whether anadlyzed as an ord contract for sale, or as
animplied contract for the same, the result is the same: on or before December 15, 1999, the

parties entered into a contract pursuant to which the Jays executed the deed on January 13, 2000.
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In response, Nesco argues that any such ora contract is barred by the statute of frauds. Nesco's
reliance on the statute of frauds is migplaced. The statute of frauds prohibits prospective
enforcement of an ora contract to convey land. See Tex. Bus. & Com. Cobe ANN. § 26.01(a)
& (b)(4) (Vernon 2002). The gtatue of frauds makes such contract voidable, not void. See
Mason v. Abel, 215 SW.2d 377, 381-82 (Tex. Civ. App. — Dallas 1948, writ ref’'d n.r.e.)). See
also Scott v. Vandor, 671 SW.2d 79, 88 (Tex. App. — Houston [1st Dist.] 1984, writ ref’d
n.r.e). The statute of frauds does not retroactively invaidate performance undertaken pursuant to
such acontract. See, e.g., Enochsv. Brown, 872 SW.2d 312, 319 (Tex. App. — Austin 1994,
no writ) (“When one party fully performs a contract, the statute of fraudsis unavailable to the other
who knowingly accepts the benefits and partly performs’); Southern Bldg. & Loan Ass'n v.
Jackson, 290 SW. 266, 268 (Tex. Civ. App. — Dalas 1926, no writ).

Nesco cannot, after conveyance, assart the statute of frauds to argue that no ora contract
for such conveyance could have existed. Seeid. Inthe case of an ord contract for the sale of red
property, “if afterwards carried into effect by a conveyance, the deed will relate back to the date
of the contract.” Oakey v. Bennett, 52 U.S. 33, 40 (1850) (construing Texas law). Accord
Murphy v. Johnson, 439 SW.2d 440, 444 (Tex. Civ. App. —Houston [1st Dist.] 1969, no writ)
(“atrust in land declared by parol only, athough wholly unenforcesble againg the trustee, has yet
enough of vitdity so that if voluntarily executed by the trustee at any time it will become vaidated
as of the date of the original ord agreement. Such adeed is said to relate back to the oral
agreement”).

Having found that the parties entered into an ord or implied contract for the sde of the .85
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acre tract on or before December 15, 1999, and that subsequent performance of such contract
ratified the parties agreement, the question then becomes whether the court may, and whether it in
fact will, rdlate-back the January 13, 2000, deed to the December 15, 1999, contract. See
Jenkins v. Chambers, 9 Tex. 167, 1852 WL 4043 *23 (1852); Alexander v. Anderson, 207
S\W. 205, 208 (Tex. Civ. App. — Amarillo 1918, no writ); Holloman v. Bishop, 197 S.W. 1000,
1000 (Tex. Civ. App. — Amarillo 1917, no writ).

As defined by the United States Supreme Court, and as adopted by Texas courts:

by the doctrine of rdation is meant that principle by which an act done a onetimeis

considered by a fiction of law to have been done at some antecedent period. It is

usudly applied where severd proceedings are essentia to complete a particular

transaction, such asaconveyance or deed. The last proceeding which consummates

the conveyance is held for certain purposes to take effect by relation as of the day

when the first proceeding was had.
Gibson v. Chouteau, 80 U.S. 92, 100-101 (1871), quoted in Brandon v. Claxton, 30 SW.2d
679, 680 (Tex. Civ. App. — Ddlas 1930), aff’d sub nom, 47 SW.2d 263 (Tex. 1932). “The
doctrine of relation . . . is employed only when necessary to prevent injustice that may result from
happenings between the real and fictitious dates of the mgor event.” Brandon, 30 SW.2d at
680. More specificdly, “the relation-back doctrine may be applied to give effect to the parties
lawful intentions, preserve rights that would otherwise be log, or afford aremedy where none
would otherwise exig.” Cain v. State, 882 SW.2d 515, 518 (Tex. App. — Austin 1994, no
writ).

The relation-back doctrine enables a court to effectuate justice. Seeid. Asitisacreature

of equity, abaancing of the equities may berequired. See, e.g., Lovato v. Austin Nursing Ctr.
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Inc., — SW.3d —, 2003 WL 21282231 *8 (Tex. App. —Austin 2003, no pet.). In the present
case, there can be little doubt that Nesco structured its transaction with the Jays to circumvent
Texas homestead laws. Nesco offered no evidence to the contrary, nor any other explanation for
why the transaction was structured as a conveyance/l ease-back.

Of the grounds upon which Texas courts gpply the relation-back doctrine, two are
gpplicable to theingtant case. Firdt, gpplying such doctrine gives effect to the parties intentions,
because the parties believed that the .85 acre tract congtituted the Jays  business homestead, and
intended to treat it as such in their relationship. See Cain, 882 SW.2d at 518. “When parties
enter into a contract the law presumes they intend the consequences of its performance. It follows
that performance or implementation of the contractua provisons relate back to and are authorized
a the time of execution of the contract.” Id. a 517 (emphasisin origind) (quoting Curry Auto
Leasing Inc. v. Byrd, 683 SW.2d 109, 112 (Tex. App. — Dallas 1984, no writ). The parties
dructured their relationship as a meansto circumvent the homestead laws of the State of Texas; it
isjust and equitable to charge both parties’ with the results of such intention, as opposed to
relieving one such party of such result because of afortuitous change in the law.

Second, applying the relation-back doctrine preserves rights that would otherwise be log,
because the Jays had certain rights on December 15, 1999, which they lost by January 13, 2000.
See Cain, 882 SW.2d a 518. The doctrine is applied “to prevent injustice that may result from
happenings between the red and fictitious dates of the mgor event.” Brandon, 30 SW.2d at
680. The Jayslost certain rights by the time that they executed the deed; rights whose loss was

not contemplated by their contract with Nesco.
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Homestead exemptions are to be liberdly congtrued in favor of the clamant. See, e.q,
McKee v. Smith, 965 SW.2d 52, 53 (Tex. App. — Fort Worth 1998, pet. denied) (“The Texas
Supreme Court directs us to construe the business homestead exemption liberdly”). The equities
weigh in favor of relating back the January 13, 2000, deed to the December 15, 1999, the date by
which the parties had agreed to the terms of thalr transaction. Doing S0 effectuates judtice; it gives
effect to the parties’ intentions, and preserves rights that were lost as of January 1, 2000. The
parties treated the .85 acre tract as the Jays business homestead, and structured their relationship
inamanner caculated to circumvent homestead protections. It isjust and equitable to give effect
to such intentions. The court therefore holds that the date on which the law fixes the parties rights
and obligations, is December 15, 1999. See Oakey v. Bennett, 52 U.S. 33, 40 (1850)
(congtruing Texas law) (holding that, with respect to an ord contract for the sale of red property,
“If afterwards carried into effect by a conveyance, the deed will relate back to the date of the [ord]
contract.”); Murphy v. Johnson, 439 S.W.2d 440, 444 (Tex. Civ. App. — Houston [1st Dist.]
1969, no writ).

B. Whether the.85 Acre Tract wasthe Jays Business Homestead
on December 15, 1999

“The laws exiging a the time a contract is made become a part of the contract and govern
the transaction.” Wessely Energy Corp. v. Jennings, 736 SW.2d 624, 626 (Tex. 1987).
Accord Estate of B.E. Griffin v. Sumner, 604 SW.2d 221, 230 (Tex. Civ. App. — San Antonio
1980, writ ref’d n.r.e). Thisbasic principle gppliesjust asfully to the granting of adeed asit does

to the Sgning of acontract. See Wessely Energy Corp., 736 SW.2d at 626 (analyzing statutes
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setting forth requirements of deed in 1954, at time that deed was executed, as opposed to
requisites of deed in 1981, the time when the controversy arose); McGahan v. Baylor, 32 Tex.
789, 1870 WL 5685 (1870); Alexander v. Anderson, 207 SW. 205, 208 (Tex. Civ. App. —
Amarillo 1918, no writ) (“[w]hen the deed was executed, it related back to the date of the
contract and fixed the right of appellee and appellants under the contract as of that date’
(emphasis added)). The court must decide, therefore, whether the .85 acre tract congtituted the
Jays business homestead on December 15, 1999, the date on which the parties entered into their
contract.
1. Which Law of Business Homesteads Applied on December 15, 1999

To answer the question of whether the .85 acre tract congtituted the Jays business
homestead, the court must first determine which law gpplied to business homesteads on December
15, 1999 — an issue on which the parties disagree because of a change in the law of urban
homesteads occasioned by an amendment to the Texas Congtitution. The amendment changed the
definition of urban homestead so as to make the .85 acre tract indigible for homestead protection.
The Jays argue that the change in the law had not been completed as of December 15, 1999, and
that the old definition of homestead gpplies. Nesco argues that, even if one considers December
15, 1999, as the operative date, the change in the law had, by then, becomefindl.

The applicable amendment to the Texas Congtitution was presented to the voters as
Proposition 6 a the November 2, 1999, generd eection. The people voted in favor of the
amendment. In pertinent part, the proposition adopted by the voters amended section 51, article

XVI, of the Texas Condtitution to provide for an urban homestead which “shdl be used for the
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purposes of ahome, or as both an urban home and a place to exercise acadling or busness” Tex.
Consr. art. XVI, 8§ 51. Previoudy, section 51, article XV|1, provided that the homestead “ shall be
used for the purpose of ahome, or as a place to exercise the caling or business of the homestead
clamant.” Tex. Consrt. art. XVI, § 51 (amended 1999).

The key difference between the two versions for purposes of the present adversary,
therefore, istha no longer can a person clam an urban business homestead without having ahome
there. Thisisaccomplished through the amended section 51's use of the conjunctive: “an urban
home and a placeto exercissacdling or busness” The previous verson spoke in the dternative:
“ahome, or asaplace to exercise the caling or business of the homestead clamant.” Tex.
Consr. art. XVI, § 51 (emphasis added); Tex. Consrt. art. XVI, 8§ 51 (amended 1999)
(emphasis added). The Jays have not resded on the .85 acre tract. Thus, if the amended
congtitutional definition of homestead gpplied to the .85 acre tract on December 15, 1999, the
Jays may not claim the .85 acre tract as an urban or a business homestead because they a no time
maintained ahome on such tract. See Tex. Const. art. XVI, § 51.

The Texas Congtitution provides that an amendment thereto shal become a part thereof
“[1]f it appears from the returns that a mgority of the votes cast have been cast in favor of [the]
amendment . . . and proclamation thereof shal be made by the Governor.” Tex. ConsT. art.
XVII, 8 1. Thisprovison has been interpreted as requiring certification of the vote, without regard
to whether and when the Governor issues a proclamation. See Torresv. State, 278 S.W.2d 853,
855 (Tex. Crim. App. 1955); Wilson v. Sate, 15 Tex. Ct. App. 150 (1883). Thus, an

amendment to the Texas Condtitution, if ratified by the voters, becomes effective when the vote is
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canvassed by the gppropriate authority, which, in the case of congtitutiona amendments, isthe
governor. Seeid; Childressv. State, 278 SW.2d 857, 858 (Tex. Crim. App. 1955); Op. Tex.
Att'y Gen. No. O-2841 (1940).

The Jays argue that, on December 15, 1999, the statutory definition of urban homestead
differed, and that such statutory definition controls because section 51, article XV|1, of the Texas
Condtitution is not self-executing but, instead, depends on legidative action to be given effect.
Thus, the Jays argue, the new congtitutiona definition of urban homestead provided by section 51,
aticle XVI, had no effect until January 1, 2000, the date on which the new statute implementing or
enabling the new section 51 took effect.

Former section 41.002(a) of the Property Code provided that, “[i]f used for the purpose
of an urban home or as aplace to exercise acalling or business, the [urban] homestead . . . shall
consist of not more than one acre.” Acts 1985, 69th Leg., ch. 840, § 1, (amended 1989) (current
verson a Tex. Prop. CoDE ANN. 8 41.002(a) (Vernon 2002)). This provision, reflecting the
previous verson of the Texas Congtitution, did not require resdence at an urban homestead used
asaplace of busness. Seeid. The amended section 41.002(a) reflects the amended section 51,
aticle XVI, of the Texas Condtitution by requiring that the urban homestead be used asan “an
urban home or as both an urban home and a place to exercise acdling or busness.” Tex. PrRop.
CoDE ANN. §41.002(a) (Vernon 2002). However, the act amending section 41.002(a) provided
that it isto “take effect January 1, 2000, but only if the condtitutional amendment . . . is approved
by thevoters” Act of May 28, 1999, 76th Leg., R.S,, ch. 1510, 8 7(a), 1999 Tex. Gen. Laws

XX. Thus, the amended statutory definition of urban homestead did not take affect until January 1,
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2000. Seeid.

As of December 15, 1999, therefore, the Texas Condtitution’s definition of an urban
homestead differed from the statutory definition thereof. The Jays argue that the statute provides
the endbling legidation to give effect to the condtitutiona definition, and that, accordingly, until such
enabling legidation takes effect, the condtitutiond definition of homestead does not apply. The Jays
argument is not without some merit. For example, the officid remarks to Senate Bill 496, which
effected the change in section 41.002(a) of the Property Code, notes that such bill is*“[€]nabling
legidation for SIR 22”. Senate Joint Resolution 22 condtituting the mechanism by which the
Legidature proposed an amendment to section 51, article XV1, of the Texas Condtitution. Tex.
S.B. 496, 76th Leg., R.S. (1999) (Remark). Furthermore, congtitutional provisons must be
condrued in light of the conditions existing a the time of their adoption, meaning that intent may
play arolein interpreting conditutiona provisons. See, e.g., City of Beaumont v. Bouillion, 896
S\W.2d 143, 148 (Tex. 1995). Tying the statutory amendment to the congtitutiona amendment
with aJanuary 1, 2000 effective date for the statute is perhaps some indication that the new
definition of urban homestead would not become operative until such date. Indeed, setting a date
certain on the beginning of anew year provides an easy and immediately ascertainable date to the

citizens of Texas.

The court rgects this argument, however. Firgt, amended section 51 of article 16 does
not, by its own terms, postpone its effectiveness until January 1, 2000. Second, the legidation that

proposed the amendment to section 51, article X V1, did not mention any postponement of its
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effectiveness. Third, the proposition ddivered to the people by which they ratified the amendment
to section 51 in no way apprised the people or suggested that section 51's effectiveness would be
postponed. While there may be some indication of intent to postpone the effective date of the
amended section 51, the court cannot conclude that it was understood and intended by the
Legidature and the people to postpone the change in the urban homestead laws until January 1,

2000.

Implementing legidation for section 51, article XV1, of the Texas Condtitution would be
necessary, S0 asto render section 51 inoperative in its absence, if section 51 is not a salf-operative
or self-executing condtitutiona provison. See Owensv. State, 19 SW.3d 480, 484 (Tex. App. —
Amarillo 2000, no pet.) (holding that when “a condtitutiona provision is not sdf- executing, it is
incumbent on the Legidature to enact legidation” to implement such provison). “A congitutiona
provison is sad to be sdf-enacting when it supplies arule sufficient to protect the right given or
permit enforcement of the duty imposed.” Ware v. Miller, 82 SW.3d 795, 803 (Tex. App. —
Amarillo 2002, pet. denied). Accord Motorola Inc. v. Tarrant County Appraisal Dist., 980
S.\W.2d 899, 902 (Tex. App. — Fort Worth 1998, no pet.). With thisdefinitionin mind, itis
difficult to envison how section 51,article 16, of the Texas Condtitution could be anything other
than sdlf-enacting because it provides a specific rule for determining the extent of the homestead
exemption, i.e. acreage and usage. In fact, the Supreme Court of Texas has held that “the
condtitution as above quoted [section 51, article 16] furnishes the rule by which to determine the
extent of the [homestead] exemption,” thereby strongly suggesting that section 51 is sdlf-enacting
or sef-executing. Wilder v. McConnell, 45 SW. 145, 146 (Tex. 1898).
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The conclusion that section 51, article 16, of the Texas Condtitution is saf-executing is
further buttressed through anaogous congtitutiond provisons and case law. For example, the
Texas Conditution provides for available taxation on dl property except such asis exempt from
taxation by the Condtitution. See State v. American Legion Post No. 58, 611 SW.2d 720, 723
(Tex. Civ. App. — El Paso 1981, no writ). In this context, section 1, article 8, of the Texas
Congtitution provides that certain property ‘shal’ be exempt from ad valorem taxes. See, e.q.,
Tex. Const. art. VIII, 8 1(d). Such mandatory congtitutiona exemptions have been held to be
“sdf-executing.” American Legion Post No. 58, 611 SW.2d at 723. Conversdly, the Texas
Condtitution authorizes the Legidature to exempt certain other property from taxation: “the

legidature may, by generd laws, exempt from taxation public property used for public purposes

...." Tex.Consr. at. VIII, 8 2. This second type of exemption from taxation has been held to
be dependant on legidative action, because the Congtitution does not provide the rule for its
implementation —it is up to the legidature to decide whether to grant such exemption, and, if o,
over what type of property. See American Legion Post No. 58, 611 SW.2d a 723. To quaify
for the latter ‘optiond’ exemption, therefore, “the property must be embraced not only within the
Condtitutiona authorization but dso within the satutory exemption made pursuant to such

Condtitutiona exemption.” 1d.

The Jays urge the court to hold that section 51, article 16, of the Texas Condtitution falls
within the latter example; namely, that such section is not sdf-executing. Y €, the congtitutiona

provisions pertaining to exemptions from forced sae, mortgages, etc., are virtualy identica to
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sections 1 and 2 of article 8. Section 51 of article 16 defines the type of property which is exempt
from forced sde, just as section 1 of article 8 defines the type of property that is exempt from ad
vaorem taxaion. Compare Tex. Const. art. XVI, § 51, with Tex. Consr. art. VIII, 8§ 1.
Similarly, section 49 of article 16 providesthat “[t]he Legidature shdl have power . . . to protect
by law from forced sde a certain portion of [] persond property . .., " just as section 2 of article
8 provides that the legidature may exempt certain property from ad vaorem taxation. Tex.

Const. art. XVI, §49.

Section 51, article 16, of the Texas Condtitution prescribes the exact type of property that
is exempt from forced sale, as opposed to section 49, article XVI, which is discretionary; section
51 is mandatory and provides a clear rule to protect the right given. See, generally, Youth
Camps Inc. v. Comfort Indep. Sch. Dist., 705 S\W.2d 333, 337 (Tex. App. — San Antonio
1986, no writ) (noting that congtitutionally mandated exemptions are self-executing). Indeed, the
Supreme Court of Texas has sated, dbeit in dicta, that the homestead provisions of the Texas
Condtitution are self-operative and require no enabling legidation to take effect. See Bingham
Trigg v. Sate of Texas, 49 Tex. 645, 1878 WL 9205 * 5 (Tex. 1878). Asadditionally noted,
where condtitutiond language “is generd, as the language of congtitutions usudly is, and where
such language is used to restrain action — as restraining execution from taking the homestead,
(defining the homestead,) . . . — it may well be held to be sdf-operating.” Missouri, Kansas &
Tex. RR. Co. v. Texas & . LouisRR. Co., 10 F. 497, 503 (C.C.N.D. Tex. 1881) (emphasis

added).
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Amended section 51, article XV, therefore, required no enabling or implementing
legidation to effect its provisons. Seeid. It took effect immediately upon the governor’s
canvassing of the votes® As of December 15, 1999, therefore, the Texas Congtitution required
that an urban homestead be used for the purposes of a home, or as a home and a place of
business. On the same date, however, the then gpplicable version of section 41.002(a) of the
Property Code did not require that an urban homestead be used for the purposes of ahome. This
variance between the condtitutiond and the statutory definitions of urban homestead raises the
question of whether the statute applies notwithstanding such variance. In other words, was the
Texas Legidature free, a that time, to provide a definition for an urban homestead different from

the conditutiona definition thereof?

The answer to this question must be in the negative. “When given the power to implement
condtitutiond provisions, the legidature may define terms which are not defined in the
constitution itself, provided its definitions congtitute reasonabl e interpretations of the condtitutiona
language and do not do violence to the plain meaning and intent of the congtitutiona framers.”
Swearingen v. City of Texarkana, 596 SW.2d 157, 160 n.1 (Tex. Civ. App. — Texarkana
1979, writ ref’d n.r.e)) (emphasis added). Accord Owensv. Sate, 19 S.W.3d 480, 484 (Tex.
App. — Amarillo 2000, no pet) (“The Legidature may define terms which are not defined in the
Conditution itsdlf”); Schwenke v. State, 960 S.W.2d 227, 233 (Tex. App. — Corpus Christi

1997, pet. denied). Texas courts have therefore held that the Legidature lacks the power to

5The court has found no public record of the canvassing of the votes. For purposes of this opinion, the
court assumes it was done shortly after the election and, in any event, prior to December 15, 1999.
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enlarge or modify condtitutiondly defined homesteads: “[w]hen the condtitution provides theat the
homestead . . . shdl not exceed $2,000 in vaue, any law or statute that directly or indirectly
contravenes this provison is, pro tanto, nugatory.” Walker v. Darst, 31 Tex. 681, 1869 WL
4748 *4 (1869). Accord Wilder v. McConnell, 45 SW. 145, 146 (Tex. 1898) (“the congtitution
... furnishes the rule by which to determine the extent of the exemption”). The Texas Conditution,
as of December 15, 1999, defined an urban homestead as requiring the maintenance of a home;
any datutory variance of such definition to the effect that a home was not required was

uncondtitutiona. See Walker, 1869 WL 4748 a * 4; Swvearingen, 596 SW.2d at 160 n.1.

The result isthat, as of December 15, 1999, the change in Texas law was complete — an
urban homestead could not be had without the maintenance of ahome thereon. Yet, itisfor a
different reason atogether, and one unaddressed by the parties, that the previous definition of

urban homestead nevertheless applied to the .85 acre tract as of December 15, 1999.

An amendment to the Texas Condtitution dtering the definition of a homestead may be
made retroactive as to homesteads created before the congtitutional amendment. See Taylor v.
Knostman (In re John Taylor Co.), 935 F.2d 75, 78 (5th Cir. 1991); Dallas Power & Light
Co. v. Loomis, 672 SW.2d 309, 310 (Tex. App. — Dallas 1984, writ ref’d n.r.e.) (holding that
amendment enlarging dollar vaue of urban homestead exemption from five to ten thousand dollars
was “intended to be retroactive,” where such amendment provided for exemption of up to ten
thousand dollars “ a the time of [homestead' 5] designation.”) Thus, homestead designated in 1954

at the time of five thousand dollar exemption, but then worth ten thousand dollars, was entitled to
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ten thousand dollar exemption after the 1970 amendment because, at the time of its designation,
it was worth ten thousand dollars). The legidature may likewise grant retroactive effect to a
change in the definition of homestead. See Inre Sarns, 52 B.R. 405, 413 (S.D. Tex. 1985).
However, in the absence of any such congtitutiond or statutory provision granting retroactive
effect, the generd law in Texasisthat changes to the homestead definitions have only prospective
effect. In other words, property that has attained the status of homestead does not lose its status
as such when the homestead laws are changed so as to have made such property ineligible for
homestead protection in the firgt instance, unless and until the Condtitution or the Legidature grants

retroactive effect to such change.®

In the old Texas Supreme Court case of Linch v. Broad, the Supreme Court of Texas
consdered an issue Smilar to the one in the present case. Linch v. Broad, 6 SW. 751 (Tex.
1888). In Linch, the property attained status as ahomestead in 1859, a which timethe

homestead exemption was $2,000. Id. a 754. In 1876, the homestead exemption was raised to

5To quote from a treatise on this subject:

As a generd rule, changes in the Texas Constitution do not have a retroactive effect.
However, the Texas Legislature specifically provided that the 1983 amendment that eliminated the
valuation method of limiting urban homesteads in favor of area limitations is to be retroactively
applied.

* * *

Prior to the 1983 constitutional change, Texas did not retroactively apply changes made to
the constitution. However, the 1983 change carried with it the explicit mandate to retroactively apply
the new method of determining urban homesteads and exclude the val uation method.

The mgjor effect the 1983 change has had on homestead claimants is that urban homesteads
that were once exempt if the land was under the $10,000 limit may now be partially subject to creditor’s
claims.

See 39 TEX. PRAC., Marital Property and Homesteads § 25.8 (footnotes omitted) (and cases cited therein). The

treati se makes the point that, but for the legislation granting retroactive applicability, the 1983 constitutional changes
would not have affected urban homesteads previously acquired. Seeid.
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$5,000. Seeid. The court refused to apply the $5,000 exemption. Seeid. at 755. In pertinent
part, the court reasoned that “[t]he provison of the present congtitution enlarging the homestead
exemption cannot be given aretroactive gpplication . . . S0 asto embrace in 1877 dl property
whichin 1859 did not exceed in vaue the enlarged exemption prescribed by the congtitution of

1876, without regard to value in 1877.” Id.

The United States Didtrict Court for the Northern Didtrict of Texas considered asmilar
issuein Valley Bank, which was affirmed without opinion by the Fifth Circuit. Valley Bank of
Nevada v. Skeen, 401 F. Supp. 139 (N.D. Tex. 1975), aff’d mem., 532 F.2d 185 (5th Cir.
1976). Theissuein Valley Bank was whether to goply the exemption amount in effect at the time
that the homestead attained its status as such, or whether to apply the subsequently enlarged
exemption value as provided by condtitutiona amendment: the “exemption e the time the
homestead was designated was $5,000. 1n 1970 [] the exemption was raised to $10,000.” Id. at
139. Largdy inreliance on Linch v. Broad, the court held that “the $5,000 figure which was the
exemption in effect when this property was designated a homestead must govern.” 1d. at 140
(emphasis added). Accord Abramson v. Bobbitt (In re Bobbitt), 3 B.R. 372, 373 (N.D. Tex.
1976) (“the Bankruptcy Court incorrectly applied a $10,000 exemption to the bankrupts claim of
an urban homestead. The exemption in effect in August, 1969, & the time the homestead was
established was $5,000. The subsequent increase of the exemption to $10,000 became effective

on November 3, 1970, and was not made retroactive’).

Thefactsin Valley Bank paralld the facts of the present case because, asin Valley Bank,
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the transaction in question occurred after the congtitutional amendment. Valley Bank of Nevada
v. Skeen, 401 F. Supp. 139, 139 (N.D. Tex. 1975), aff’d mem., 532 F.2d 185 (5th Cir. 1976).
As such, Valley Bank is directly on point, and speaks to the centra issue.” Thus, whileit istrue
that the * Condtitution exempts the homestead . . . when it is established, but it does not guaranty
that the character impressed upon the property a one time shal continue for the future,” M. H.
Lauchheimer & Sonsv. Saunders, 76 SW. 750, 751 (Tex. 1903), it isthe law in Texas that
some positive action, either by condtitutional or legidative provison, is required to divest property
of its homestead character — a change in the definition of homestead, without more, will not effect

the character of ahomestead previoudy acquired. Seeid.

Both as of December 15, 1999, and January 1, 2000, the Property Code provided that
“[t]he definition of a homestead as provided in this section appliesto dl homesteadsin this state
whenever created.” Tex. Prop. CobE ANN. § 41.002(d) (2003).8 Asof December 15, 1999,
the definition of urban homestead as provided in section 41.002(a) did not include the requirement
that a home be maintained on such property. On that date, the amended section 51, article XV1 of

the Texas Condtitution had taken effect, but it contained no language stating it operated

"Although the Fifth Circuit affirmed Valley Bank without opinion, the circuit has spoken on thisissuein
dicta. InInreNiland, the circuit reviewed the history of the Texas homestead exemption. Deason v. Continental
Sav. Ass'n (Inre Niland), 825 F.2d 801, 806 n.2 (5th Cir. 1987). The circuit stated that, “[p]rior to the 1983
amendments to the Texas Property Code, homeowners were entitled to exempt $5,000 of the value of their [urban]
homestead . . . if the property was acquired prior to 1971, and $10,000 if the property was acquired after 1971.” 1d.
This statements lends further support to the conclusion that a change in the constitutional definition of homestead
does not affect homesteads previously created, unless such amendment is granted retroactive application.

8Initially, the mere fact that the Legislature enacted this provision is further evidence of the general Texas

law that a change in the constitutional definition of homestead, without more, does not deprive property of its
previously acquired homestead status.
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retroactively, and did not, therefore, apply to homesteads previoudy acquired. Cf. Dallas Power
& Light Co. v. Loomis, 672 SW.2d 309, 310 (Tex. App. — Dallas 1984, writ ref’d n.r.e.)
(halding that amendment enlarging exemption vaue of urban homestead was clearly intended to
apply retroactively, that is, to homesteads acquired before such amendment, because such
amendment spoke in terms of vaue of the property “at the time of [its] designation.” Such or
amilar language is absent from the 1999 amendment to section 51, article XVI). On January 1,
2000, the gtatutory definition of urban homestead changed, and, by operation of the above-quoted
subsection (d), all homesteads, regardless of when created, became subject to the new definition

of urban homestead.

Asof January 1, 2000, therefore, the .85 acre tract lost any statusit previoudy held as an
urban homestead. It did not loose such status, however, by mere operation of the condtitutional
amendment standing a one because such amendment did not specificaly provide that it gpplied to
homesteads then in existence. Rather, it was by operation of section 41.002(d) that the .85 acre
tract logt its status as urban homestead, and then only on January 1, 2000, the effective date of the
new subsection (a).° Thus, as of December 15, 1999, the definition of urban homestead was that

provided by the predecessor to the present section 51, article XVI, which does not require the

SWhile the .85 acre tract lost its character as a business homestead on January 1, 2000, because of 41.002(d),
it lost such character only with respect to transactions entered into after such date. In other words, section 41.002(d)
could not have applied to a transaction entered into previously, because any such retroactive change would have
altered the substantive rights and obligations of the parties as they existed under the law on December 15, 1999,
such law having been incorporated into the parties' contract. Any such retroactive change would violate the Texas
Constitution’s prohibition against ex post facto laws. See, e.g., Hartman v. Urban, 946 S.W.2d 546, 551 (Tex. App. —
Corpus Christi 1997, no writ) (“ The substantive rights and duties of a party pursuant to an agreement are those
under the law asit existed at the time the agreement was made. A subsequent law that changes those rights and
duties would violate the Texas Constitution's prohibition against ex post facto laws”).
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maintenance of a home on urban property used as a business.

2. Whether the .85 Acre Tract met the Definition of Urban Business Homestead

Asthe new congtitutional definition of urban homestead did not gpply to the .85 acre tract
on December 15, 1999, the question next becomes whether, on that date, such tract constituted
the Jays urban business homestead. The previous version of section 51, article X VI, of the Texas
Condtitution — the one in effect immediatdy prior to the 1999 conditutiona amendment — defined
an urban homestead as property, of not more than one acre, located in acity, town, or village,
which is*used for the purpose of ahome, or as a place to exercise the caling or business of the
homestead claimant.” Tex. Const. art. XVI, § 51 (amended 1999). The previous version of
section 41.002(a) of the Property Code gpplied this condtitutiond definition in virtualy identica
form. The specific date the Jays alege that the .85 acre tract became their urban homestead is
irrelevant because section 41.002(d) of the Property Code applied such former definition of urban
homestead “to al homesteads in this state whenever created.” Evenif the .85 acre tract dlegedly
became the Jays urban homestead prior to the previous condtitutiona and statutory definitions
thereof, such previous condtitutiona and statutory provisions govern the issue of whether the .85

acre tract congtituted the Jays business homestead on December 15, 1999.
The .85 acre tract isless than one acre in Sze, and the parties agree that such tract is
located in acity, town, or village. Nevertheless, Nesco argues that such tract did not condtitute the

Jays business homestead because the Jays failed to introduce evidence of intent to claim such tract

astheir busness homestead. The homestead clamant bearsthe initid burden of establishing the
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homestead character of property. See Bradley v. Pacific Southwest Bank (In the Matter of
Bradley), 960 F.2d 502, 507 (5th Cir. 1992). “To meet thisinitia burden of proof, the claimant
must ‘show a combination of both overt acts of homestead usage and the intention on the part of
the owner to clam the land asahomestead.’”” Id. (quoting Smsv. Beeson, 545 SW.2d 262, 263
(Tex. Civ. App— Tyler 1976, writ ref'd n.r.e.). Once the clamant meets thisinitia burden of
proof, the burden shifts to the creditor to disprove the continued existence of a homestead. SeeIn
the Matter of Bradley, 960 F.2d at 507. Whether property is ahomestead is a question of fact.

See Brown v. Bank of Galveston, 963 SW.2d 511, 515 (Tex. 1998).

The damant’sinitid burdenisa“short hurdle” 1n the Matter of Bradley, 960 F.2d at
507. With respect to Nesco's argument that the Jays failed to prove intent to claim the .85 acre
tract as a business homestead, “[i]n the usual case, mere evidence of ‘overt acts of homestead
usage' is sufficient to meet this burden. Aslong as the clamant can demongtrate that she has used
her property for homestead purposes, then the Texas courts will presume that the homestead
claimant possesses the requisite intent. Possession and use of land by one who ownsit and who
resides upon it makes it the homestead in law and in fact.” 1d. (internd quotation omitted).
Specificdly, “investigation of intention need not be made when the land is actually put to
homestead use. Such actud use is the mogt satisfactory and convincing evidence of intention.”
Lifemark Corp. v. Merritt, 655 SW.2d 310, 315 (Tex. App. — Houston [14th Dist.] 1983, writ
ref’d n.r.e.) (emphasis added). Accord In the Matter of Bradley, 960 F.2d at 507. Evidence of
intention might be materid in Stuations where the homestead damant owns multiple tracts of land

exceeding the maximum permissible acreege. See, e.g., In the Matter of Bradley, 960 F.2d at
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508 n.9.

A business homestead exigtsif the claimed property is used for the principa business of the
homestead claimant. See Hughes v. Team Bank (In re Hughes), 172 B.R. 205, 209 (Bankr.
N.D. Tex. 1993) (McGuire, C.J.). The property must be “essential and necessary” for the
business of the homestead clamant. 1d. Accord Ford v. Aetna Ins. Co., 424 SW.2d 612, 616
(Tex. 1968). Property that isincidentaly useful or profitable to the business does not quaify asa
business homestead. In re Kang, 243 B.R. 666, 669 (Bankr. N.D. Tex. 1999) (Felsenthal, J.).
“Thus, the court must determine if the head of the family has acaling or business to which the
property is adapted and reasonably necessary and, then, if the property is actudly used as the

place to exercise that calling or business” 1d.

Theterm ‘business;” as used in the context of the business homestead, is “that which
occupies one stime, attention, and labor as his chief concern; that which one does for livelihood,
occupation, employment.” In re Finkel, 151 B.R. 779, 782 (Bankr. W.D. Tex. 1993) (quoting
Waggener v. Haskell, 35 SW. 1, 2 (Tex. 1896)). Mr. Jay testified that he operated a
convenience store and service station on Interstate 20, in Ranger, Texas, for the past twenty years.
He tegtified that he persondly worked at the store, and that he oversaw its operations. He further
testified that the store and service gation was the primary business of himsdlf and his family, and
that he derived income from such business. Owning and operating a convenience store qudifies as
abusness. SeelnreKang, 243 B.R. at 669, (citing C.D. Shamburger Lumber Co. v. Delavan,

106 SW.2d 351, 356 (Tex. Civ. App. —Amarillo 1937, writ ref’d). Similarly, owning and
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operaing a gasoline service sation qudifiesasabusness. See, e.g., Moore v. Neyland, 180
S\W.2d 658, 659 (Tex. Civ. App. — Texarkana 1944, no writ). Thus, Mr. Jay used the .85 acre
tract as a place to exercise his business within the contemplation of the business homestead

exemption.

Furthermore, the property was reasonably necessary to enable the Jays' to carry on their
business — that of owning and operating a convenience store and service gation. The .85 acre
tract is adapted for use as a convenience store and service sation. Photographs introduced into
evidence reved that a tore with large refrigerators, snack shelves, and coffee Sations existed on
the .85 acre tract on December 15, 1999. The property contained parking spaces and public
restroom facilities. Such adaptation of the property is consistent with carrying on the business of a
convenience store. See In re Kang, 243 B.R. at 670 (noting that operation of convenience store
as business homestead requires “the store' s premises and customer parking facilities’). The
evidence further reveds that the property contained large underground fuel tanks, fue pumps, a
covered fuding area, and large Sgns advertising the property as a Fina service station. Such
improvements and fixtures are consstent with use of the property as a service gation. The .85
acre tract was thus adapted for use as a service station, and was reasonably necessary to the

maintenance of such abusness. See Moore, 180 S.W.2d at 659.

Accordingly, the Jays met their initid burden of proving that they used the .85 acre tract for
business homestead purposes, i.e. overt acts of homestead usage. Texas law therefore presumes

intent, meaning that investigation of the Jays intention to use the property as a business homestead
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isunnecessary. See In the Matter of Bradley, 960 F.2d at 507; In re Hughes, 172 B.R. at 210
n.5. Nesco argues that the evidence demondtrates that the Jays did not have the requidte intent to
claim the .85 acre tract astheir business homestead on December 15, 1999. The Jays met their
initia burden of proving overt acts of homestead usage, thereby obviating the need to consider
intention in the context of the Jays burden. The burden then shifted to Nesco to prove that the .85
acre tract was not, in fact, the Jays business homestead because of an absence of the requisite
intent. See In the Matter of Bradley, 960 F.2d at 507; In re Finkel, 151 B.R. a 783 (“in Texas,

the burden is on the objecting creditor to disprove the business homestead”).

Nesco advances three arguments to support its argument that the Jays did not have the
requisite intent to claim the .85 acre tract as their business homestead: (1) the Jays permitted the
“.85 acre tract [to] [become] encumbered with ajudgment lien for a private debt, that the Jays
never took any action to remove it, and dlowed the lien to be paid off with the proceeds of the
sdeto Nesco asif the lien was avaid, enforcegble lien, as testified to by James Jay”; (2) the Jays
faled to file a designation of homestead; and (3) the Jays, at that time, owned two adjoining tracts
of land exceeding one acre in total Sze, making intent and designation of homestead al the more
relevant as the Jays were entitled to claim only one such tract as their business homesteed.

Nesco's Letter Brief of July 25, 2003.

Mr. Jay admitted that ajudgment lien was filed againgt the .85 acre tract, gpparently by a
Mr. Shell. Other than this testimony, there is no evidence concerning such judgment lien. Inthe

absence of such evidence, it isimpossible to consider the Jays' failure to dispute such lien as
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evidence of alack of intention to claim the .85 acre tract as a business homestead. Texas law
permits certain liens to be filed againgt a business homestead, such as vendor’s or materiaman’s
liens See XXX; Moore v. Bank of Commerce (In re Moore), 93 B.R. 480, 483-84 (Bankr.
N.D. Tex. 1988). Furthermore, while the filing of a designation of homestead is probative of
intent, such filing is by no means a prerequisite to the establishment of a business homestead, nor is
it determinative of intent. See, e.g., Blakev. Fuller, 184 SW.2d 148, 151 (Tex. Civ. App. —
Ddlas 1944, no writ). Seealso Inre Howard, 65 B.R. 498, 501-02 (Bankr. W.D. Tex. 1986).
Findly, it istrue that the Jays owned a 1.04 acre tract on December 15, 1999, and that the Jays
could not have claimed both the .85 acre tract and the 1.04 tract as a business homestead.
However, Nesco offered no evidence suggesting that the Jays considered the 1.04 acre tract as
their business homestead. In fact, the evidence suggests the opposite: such tract could not have
been claimed as wholly exempt since it exceeds one acre in Sze; Saul Pullman foreclosed on such

tract; and Mr. Jay testified that he had not operated any business on such tract since at least 1995.

The court rgects the arguments advanced by Nesco regarding the Jay’ s lack of intent to
clam the .85 acre tract astheir business homestead. See In the Matter of Bradley, 960 F.2d at
507. Accordingly, as of December 15, 1999, and under the previous law governing the
establishment of a business homestead, the .85 acre tract condtituted the Jays business homestead:
such tract was located in acity, town or village; such tract was one acre in Sze or smdler; the Jays
carried on their business at such location; and such tract was adapted for, and reasonably

necessary to, the maintenance of the Jay’s business.
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C. Whether the Transaction with Nesco was a Sham Transaction

The Texas Condtitution provided on December 15, 1999, and il provides, that “[a]ll
pretended sales of the homestead involving any condition of defeasance shal be void.” Tex.
Consr. at XVI, §50(c). Similarly, the Texas Property Code provided on December 15, 1999,

and currently provides, that:

() Except as provided by Subsection (c), any sde or purported sdein whole or in
part of a homestead at a fixed purchase price that is less than the appraised fair
market vaue of the property at the time of the sde or purported sale, and in
connection with which the buyer of the property executes alease of the property to
the sdler at lease payments that exceed the far rental value of the property, is
considered to be aloan with dl payments made fromthe sdler to the buyer inexcess
of the sales price consdered to be interest subject to Title 4, Finance Code.

(b) Thetaking of any deed in connectionwithatransactiondescribed by this section
is a deceptive trade practice under Subchapter E, Chapter 17, Business &
Commerce Code, and the deed is void and no lien attaches to the homestead
property as aresult of the purported sale.

(c) This section does not apply to the sale of a family homestead to a parent,
stepparent, grandparent, child, stepchild, brother, haf brother, sster, hdf sster, or
grandchild of an adult member of the family.

Tex. Prop. CoDE ANN. § 41.006 (Vernon 2002).

Nesco contends that the Jays introduced no evidence that the lease payments cdled for by
the December 15, 1999, |ease exceeded the fair rentd vaue of the property. Thus, Nesco argues,
the Jays failed to meet their burden under section 41.006. This argument assumes, however, that
section 41.006 is the only source of aremedy for a sham transaction of the type aleged to have

occurred.
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1. Whether Section 41.006 Provides Exclusive Remedy

Texas courts have higorically construed the congtitutiona prohibition againgt pretended
sdes of the homestead under conditions of defeasance to include Stuations where the owner
conveys the property to a purchaser, who then leases the property back to the original owner with
an option to purchase. Texas courts employ equity to look past the literd language of a deed to
ascertain the true intention of the parties, namely, whether the parties intended the deed, otherwise
absolute onitsface, to in fact be amortgage. The Supreme Court of Texas reaffirmed this state of
the law on February 11, 1987, with its holdings in the case of Johnson v. Cherry. 726 SW.2d 4

(Tex. 1987).

Section 41.006 was added by the Texas Legidature in 1987, to be effective as of
September 1 of that year.® Section 41.006 was apparently added by the Texas Legidaturein
order to codify the holding of Johnson v. Cherry. See Phillip D. Wédler, Annual Survey of
Texas Law Part I: Private Law Real Property, 42 Sw. L.J. 295, 310 (1988). Sinceits
enactment, no published Texas opinion has applied or otherwise interpreted section 41.006. The
issue, therefore, is whether section 41.006 replaces the previoudy developed Texas common law
with respect to the conveyance of a homestead and alease-back. In other words, does section

41.006 provide the exclusve remedy for the Jays?

In congtruing a statute the court’s primary purposeisto give effect to the Legidature' s

19gection 41.006 was amended in 1999. The substance of this amendment was to change the previous
reference to Texas Civil Statutes to the Texas Finance Code, in order to reflect the ongoing process of codifying

Texas statutes into labeled volumes. See Act Effective Sept. 1, 1999, 76th Leg., R.S,, ch. 62, § 7.84, XXXX.
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intent. See Cash America Int’| Inc. v. Bennett, 35 SW.3d 12, 16 (Tex. 2000). The Legidature
has the power, when not prohibited by the Constitutions of the State of Texas or the United States,
to reped or dter common law rights and remedies. Seeid. However, “when the legidature
creates a cause of action and aremedy for its enforcement, that legidation isregarded as
cumulative of the common-law cause of action and remedy, unless the statute expresdy or
impliedly negatives the latter.” Coppedge v. Colonial Sav. & Loan Ass'n, 721 S\W.2d 933, 938
(Tex. App. —Dallas 1986, writ ref’d n.r.e)). Thus, “[a] Satute that deprives a person of a
common-law right ‘will not be extended beyond its plain meaning or applied to cases not clearly
withinitspurview.” Cash America, 35 SW.3d at 16 (quoting Satterfield v. Satterfiled, 448
S\W.2d 456, 459 (Tex. 1969)). Abrogating common law claimsis*®*disfavored and requires a
clear repugnance between the common law and statutory causes of action.”” Cash America, 35
SW.3d a 16 (quoting Holmans v. Transource Polymersinc. 914 SW.2d 189, 192 (Tex. App. —
Fort Worth 1995, writ denied)). “A statute may be interpreted as abrogating a principle of
common law only when either the express terms of the Satute or its necessary implications clearly
indicate such an intent by the legidature” Bruce v. Jim Walters Homes Inc., 943 S\W.2d 121,
122-23 (Tex. App. — San Antonio 1997, writ denied), cited with approval in Cash America, 35
SW.3d a 16. Reped of acommon law right or principa by implication is heavily disfavored. See

Coppedge, 721 SW.2d at 938.

In Cash America, for example, the Supreme Court of Texas considered the effect of a
gtatute on a common law remedy: “[w]e must decide whether the [Pawnshop] Act provides the

sole and exclusive remedy for a complainant seeking recovery againgt a pawnshop for lost pledged
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property.” Cash America, 35 SW.3d a 14. The complainant sued the pawnshop for
conversion, negligence, and gross negligence — common law clams— as aresult of the failure by
the pawnshop to return pledged property upon repayment of theloan. Seeid at 14-15. The
pawnshop objected to the jurisdiction of the court, arguing that the Texas Pawnshop Act provided
the exclusve remedy to the complainant. Seeid. Such act provided that the pawnshop isto
replace the pledged goodsin kind, subject to gpprovd by the Consumer Credit Commissioner.
Seeid. a 16. The pawnshop, therefore, argued that the claimant had failed to exhaust her

adminigrative remedies before bringing suit. Seeid. at 15.

The Supreme Court agreed with the court of appeals, which had held that the “[a]ct
provides an dternative, not an exclusive, remedy.” |d. The court noted that, to arrive a the intent
of the Legidature, the court consders the “ statute' s language, hitory, and purposes and the
consequences of dternate congtructions.” Id. a 16. Noting the disfavor with which the law treats
legidative abrogeation of common law principles absent clear intent to so aorogete, the court found
that the Legidature did not intend to displace common law rights by enacting the Act asthe

exclusveremedy. Seeid.

Firgt, noting the language of the Act, the court concluded that such language “does not
indicate clearly or plainly that the Legidature intended to replace [| common-law remedies with the
exclusive remedy” provided for by the Act. 1d. Rather, the court found that the Legidature
intended to expand the protections afforded consumers, and that such expanded protections are

not incongstent with common law protections. Seeid. A consumer could therefore eect which
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remedy to pursue, depending on the consumer’s particular Stuations: “the Legidature likely
intended to provide a system of recourse for pawn transactions involving smal amounts for which
the expense of acivil suit would not be economicaly feasible” 1d. (citing previous cases wherein
the courts held that the Legidature did not intend to displace common law remedies with the
enactment of its own remedy). Second, the court held that interpreting the Act “as providing asan
dternative rather than an exclusve remedy advances the[] Act’s fundamenta purpose, which isto
protect consumers by closdly regulating the pawnshop industry.” 1d. at 17. “Providing consumers
with avariety of remedies is consstent with that purpose. It follows then that the Act must be read

to contain pawnbrokers, not to restrict pledgors remedies.” 1d.

Smilaly, in Coppedge, the court of appeas consdered whether the plaintiff, who had
dleged that he had paid usurious interest, could smultaneoudy recover under both the common
law action for usury and under statutory actions for usury. Coppedge v. Colonial Sav. & Loan
Ass'n, 721 SW.2d 933, 938 (Tex. App. — Dalas 1986, writ ref’d n.r.e). The usury statute
generdly provided for aremedy consting of three times the amount of usurious interest charged
and attorney’ sfees. Seeid. In addition to such statutory damages, the plaintiff sought damages

under the common law action for usury. Seeid. The court noted that:

when the legidature creates a cause of actionand aremedy for its enforcement, that
legidationis regarded as cumulative of the common-law cause of actionand remedy,
unless the datute expresdy or impliedly negatives the later. Reped of the
common-law action and remedy by implication is disfavored and requires a clear
repugnance between the common-law and datutory causes of action. The
common-law action to recover usurious interest paid was established in Texas in
[Robinson]. Although the legidature subsequently established a statutory scheme
providing for the recovery of usurious interest contracted for, charged, or received,
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the legidature naither expresdy declared nor necessarily implied an intention to
abrogate the common-law remedy. We conclude that the Statutory action for usury
did not reped the common-law action established in Robinson.

Id. (internd citations omitted). The statutory action permitted “recovery of three times the amount
by which the total interest contracted for, charged, or received exceeds the legd maximum, i.e.,

three times the amount permitted by the common law. These two remedies are independent

..” 1d. (internd citation omitted) (emphasis added). However, athough the court held that the
dtatutory cause of action did not abrogate the common law action, the court denied the plaintiff a
smultaneous recovery under both: *an aggrieved party is entitled to only one recovery for the same
loss, even when dternative remediesexist . . .. Thus, they are entitled to satisfaction under either

the common law or article 5069-1.06, but not both.” Id. at 939.

Applying the above principles to the Legidature' s enactment of section 41.006, it cannot
farly be stated that “the express terms of the statute or its necessary implications clearly indicate ]
an intent [to repeal common law rights] by the legidature” Bruce, 943 SW.2d at 122-23. Nor,
for that matter, can it fairly be argued that there exists “a clear repugnance between the common
law and statutory causes of action” relating to sham purchases of the homestead. Cash America,

35 S.W.3d at 16.

Firg, and most important, section 41.006 contains no language of reped or exclusvity.
The Texas Legidature knows how to enact legidation thet it intends to be exclusive of dl other
actions. For example, the Texas Penad Code provides that “[c]onduct does not congtitute an

offense unlessit is defined as an offense by datute. . . .” Tex. PeN. Cope ANN. § 1.03(a)
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(Vernon 2002). The expressimport of this provisonisto reped adl common law crimes, and to
replace such crimes with statutorily defined conduct. See, e.g., State v. Randle, 41 Tex. 292,
1874 WL 8052 *2 (1874). Similarly, Texas version of the U.C.C. provides that “this chapter
[Sdleg] appliesto transactionsin goods.” Tex. Bus. & Com. Cobe ANN. § 2.102 (Vernon
2002). Such provison has been interpreted as displacing common law rules regarding breach of
contract. See, e.g., Glenn Thurman Inc. v. Moore Constr. Inc., 942 SW.2d 768, 771 (Tex.
App. — Tyler 1997, no writ). Unlike these two examples, section 41.006 contains no language to
the effect that ‘this section governs al homestead conveyances with lease-backs” Asin Cash
America, therefore, because the language of section 41.006 “does not expresdy limit a
[homestead claimant’ 5] remedy,” the Legidature “smply intended to create an dternate remedy”

for such damants. Cash America, 35 S.\W.3d at 16.

Indeed, section 41.006 does not govern all purported conveyances of the homestead. It
gpesksto alimited and specific instance, namely, when the owner sdlls the homestead for less than
the fair market value and leases it for more than the fair rental value. Section 41.006 does not
address |ease-backs with purchase options, as was the case in Johnson v. Cherry, 726 SW.2d 4
(Tex. 1987). Yet conditions of defeasance are at the very core of Texas condtitutiond prohibition
on pretended sales of a homestead. See Tex. Const. art XVI, 8 50(c) Section 41.006 does not
address the use of a‘straw man,” athird party who purportedly purchases the property and leases
it back to the origina owner on behdf of the lender who is the actua party in control, as was the
casein Orozco v. Sander, 824 SW.2d 555 (Tex. 1992). In short, there are other ways that

parties may effectuate a pretended sale of the homestead in the form of alease-back, which would
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arguably be prohibited by the Texas Condtitution, but would not fit within the statutory e ements of

section 41.006. To interpret section 41.006 as exclusive of dl other actions is unreasonable.

Second, rather than interpreting section 41.006 as limiting, the appropriate interpretation is
that section 41.006 was enacted to expand on available remedies. Section 41.006 sets forth two
remedies not previoudy addressed by the common law, and arguably outside the power of the
common law to create. Section 41.006 treats payments made by the sdller to the buyer as
interest, presumably to enable the sdller to pursue usury damages if any such damagesin fact exis.
See Tex. Prop. CobE ANN. 8§ 41.006(a) (Vernon 2002). In addition, section 41.006 provides
that the taking of a deed in connection with a transaction defined by section 41.006 is a deceptive
trade practice. 1d. 841.006(b). This entitles the buyer to remedies over and above those
provided by the common law, such as treble damages, cogts, and attorney’sfees. See Tex. Bus.
& Com. Cope ANN. § 17.50(b). Thus, just asin Cash America, “the Satute' s language suggests
that the L egidature sought to expand the protections afforded [homestead claimants], not contract
them.” Cash America, 35 SW.3d at 16. Section 41.006's remedy is not inconsistent with

common law remedies.

Third, asin Cash America, interpreting section 41.006 as providing an dternate rather
than an exclusve remedy advances the congtitutiona and statutory policy of protecting homesteads
by prohibiting pretended sales. Id. a 17. “Providing consumers with avariety of remediesis
consgtent with that purpose.” 1d. Rather than limit the common law principles governing

pretended sdes of the homestead, the Legidature merely singled out one specific mode of
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accomplishing such pretended sdes, and provided ardatively objective and smple stlandard for
determining whether a sae/lease-back is abonafide sale or a pretended sde. In this respect,
section 41.006 must be read as addressing a specific fact scenario, as opposed to addressing the

law of pretended sdes of the homestead in its entirety. Seeid.

Based on applicable Texas law, therefore, the court concludes that section 41.006
expands, and does not limit, the remedies afforded to homestead claimants. It cannot fairly be
dtated of section 41.006 that it clearly or by necessary implication evidences legidative intent to
repedl previous common law, or to provide an exclusive remedy. If a plaintiff seeks damages
under the Texas Deceptive Trade Practices Act, and if atransaction fits within the statutory
elements of section 41.006, such plaintiff may seek relief thereunder. However, if aplaintiff merely
seeks to cancel adeed executed as part of a pretended sale of the homestead, such plaintiff need
not rely on section 41.006 but may, instead, revert to Texas common law as such common law

interprets and gpplies the condtitutiona proscription of such pretended sdes.

2. Pretended Sales of the Homestead

Texas courts have long held that an instrument written as a deed absolute on its face may,
in fact, be amortgage on homestead property in violation of the Texas Condtitution. See Johnson
v. Cherry, 726 SW.2d 4, 6 (Tex. 1987); Loving v. Milliken, 59 Tex. 423, 1883 WL 9191 *2-
*3(1883); Ruffier v. Womack, 30 Tex. 332, 1867 WL 4594 *6 (1867); Mosher Seel & Mach.
Co. v. Nash, 6 SW.2d 158, 162 (Tex. Civ. App. — Ddllas 1928, writ dism'd w.0j.); Nagle v.

Smmank, 116 SW. 862, 863 (Tex. Civ. App. 1909, writ ref’d) (affirming finding that deed



conveying business homestead was void as a pretended sde). “If there was a debt due from the
grantor to the grantee, or a loan made, which the instrument secures, the transaction will be
deemed amortgage, let it be disguised asit may.” Loving, 1883 WL 9191 at *2 (emphasis
added). Texas courts employ equity to look past the language and form of a deed to determine
whether such deed represents abona fide sde or apretended sde: “if aloan is established and not
apayment of purchase money, equity construes the deed to be amortgage.” Loving, 1883 WL

9191 at *3.

“The question of whether an instrument written as a deed is actualy adeed or isin fact a
mortgage is a question of fact.” Johnson, 726 SW.2d a 6. The true consideration for a deed
may be shown by paral evidence to be different from that expressed inthe deed. Seeid. at 7;
Buccaneer’s Cove Inc. v. Mainland Bank, 831 SW.2d 582, 584 (Tex. App. — Corpus Chrigti
1992, no writ). In fact, not only may the court consider parol evidence, but “the courts must ook
beyond the face of the deed to ascertain the parties’ intent.” Johnson, 726 SW.2d at 7. If a
deed is executed contemporaneoudy with, or pursuant to, a contract or alease, such multiple
documents are “to be viewed as parts and parcels of one entire transaction.” Ruffier, 1867 WL
4594 at *5. In the case of an dleged pretended sdeg, it is not necessary that the condition of
defeasance appear in the deed itsdf; an option to purchase under a lease agreement suffices to
creete the condtitutionally mandated condition of defeasance. See Ruffier, 1867 WL 4594 at *6;
Nash, 6 SW.2d a 161. It does not matter that, according to the documents, thereis no
enforceable or absolute debt owed by the grantor to the grantee, or that the grantor is under no

obligation to repurchase the property. See Johnson, 726 SW.2d at 6 (reversing judgment of
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gppellate court which had held that “[w]ithout an enforceable obligation or debt, the deed could
not be converted into amortgage’). Rather, “[w]hen thereis afact finding that the parties intended
the transaction to be aloan, and that finding is supported by probative evidence, the [aw will

impute the existence of adebt.” 1d.

However, where the parties intended the sae to be genuine and absolute, albeit subject to
defeasance in the form of the grantor repurchasing the property, the sdle is not a pretended sale
and the deed may not be converted into amortgage. See Hardie v. Campbell, 63 Tex. 292,
1885 WL 4373 (1885); Mansfield v. Orange Inv. Co., 260 SW. 307, 308 (Tex. Civ. App. —
Beaumont 1924, no writ). Thus not every sde of a homestead involving a condition of defeasance
isvoid. Seeid. Theintent of the partiesis the most important consideration. See Firstbank v.
Pope, 141 B.R. 115, 118-19 (E.D. Tex. 1992); Johnson, 726 SW.2d at 6. If the parties
intended a sale to be genuine, then such sale cannot be a pretended sae so as to be prohibited by
the Texas Condtitution; if the parties intended the sale to act as security for a debt, such sde may
condtitute apretended sdle. See, e.g., Firstbank, 141 B.R. at 118-19; Ketchamv. First Nat’|
Bank of New Boston, Tex., 875 SW.2d 753, 756 (Tex. App. — Texarkana 1994, no writ). “In

order to support ajudgment for the [grantors] on their deed-as- mortgage theory, dl the court

... [ig required tofind. . . [ig] that thetransaction . . . [is] not intended asasde.” Bantuellev.

Williams 667 S.W.2d 810, 814 (Tex. App. — Dalas 1983, writ ref’d n.r.e.).

It isthe job of the court to ascertain such intent, in aid of which Texas law has outlined

numerous factors which the courts ook to as evidence of trueintent. “The true nature of the
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instrument is resolved by ascertaining the intent of the parties as disclosed by the contract or
attending circumstances or both.” Johnson, 726 SW.2d a 6. Since Texas courts employ equity,
no mathematica or objective rule for determining the absoluteness of a sde and the intent of the
patiesexigs. See, e.g., Loving, 1883 WL 9191 at *2 (“equity looks to al the circumstances
preceding and atending the execution of the instrument, and sometimes to those which have

subsequently occurred”).

Unlike section 41.006, Texas courts ook to avariety of factors which, on baance, may or
may not indicate that adeed isin fact a disguised mortgage. See Johnson, 726 SW.2d at 7;
Loving, 1883 WL 9191 at *2-*3. Thus, for example, the Supreme Court of Texas enumerated

the following factors which it consders rlevant:

The circumstances from which equity usudly deduces the conclusion that a
deed in formis in redity a mortgage, are exactly those which are prominent in this
case. The existence of a previous indebtedness betweenthe parties; the need which
the grantor has for money; a negotiation between the parties, in which amortgage is
discussed, though apparently refused; an agreement to furnish more money and
extinguish an old debt for a deed to the property; asde findly agreed on for much
less than the property is worth; astatement of willingnessby the grantee to reconvey
if the money is refunded; no change in possession of the property taking place, asis
adways contemplated in absolute saes, without some understanding to the contrary.

Loving, 1883 WL 9191 at *2. Accord Ruffier, 1867 WL 4594 at *5-*6 (listing severa “badges
or indices which point to and characterize amortgage,” including: pre-existing debt or new funds
advanced; property vaue consderably more than which grantee dlegedly paysfor it; and the
grantor with the option or ability to regain the property). Of additiona significanceisthe language

employed by the parties: “adeed was to be given for . . . what [grantee] then let [grantor] havein
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addition; and speaks of the money which hethen let him have asaloan.” Loving, 1883 WL

9191 at *3 (emphasisin origind).

The Supreme Court of Texas andyzed the following factors in holding that the evidence

supported the jury’ sfinding that a deed was in fact a disguised mortgage:

Inadditionto [grantor’ 5] testimony regarding hisintentions, the evidencewasthat the
repurchase price was exactly 10% more than the origind price; the land was worth
amost twice as much asthe origind ‘sd€ price; the lease price equaed exactly 9%
interest on the balance of the note to [grantor’s] ex-wife assumed by [grantee] and
18% interest on the aleged purchase price; [grantor] wasindebted to other creditors
for gpproximately $119,000 of the $120,000 he received from [granteg]; [grantor]
was within one week of losng the land entirely; and [grantor] had told a real estate
agent he was not interested in liding his property for sale. . . [grantor’ 5| testimony
and the testimony of the other withessescongtitute some evidence uponwhichthe jury
could base its finding that the mortgage was disguised as a deed.

Johnson, 726 SW.2d at 7 (internd citation omitted). The most sgnificant factors the court
considered in ascertaining the parties’ interest were the testimony of the parties, the existence of an

option to repurchase, and a depressed sdles price. Id.

With respect to the facts of the case at bar, Mr. Jay testified that he sought aloan for
purposes of renovating his service station and convenience store. Mr. Jay testified that he had
contacted severd lenders before contacting Nesco. Nesco agreed to demolish the existing facility
and to construct the new one provided the .85 acre tract and the 1.04 acre tract were conveyed to
Nesco. Although Mr. Jay preferred atraditiona loan, he agreed to Nesco's arrangement. There
is no evidence before the court that Nesco was in the business of owning and leasing red etate.

Rather, the evidence suggests that Nesco is a finance company which had its own congtruction
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crews which would build improvements that Nesco financed.

The evidence shows that the Jays had judgments entered againgt them; that one judgment
creditor obtained a judgment lien on the 1.04 acre tract; and that, apparently, another judgment
creditor obtained ajudgment againgt both tracts of land. Nesco, as part of the transaction, paid off
al such judgments. The evidence further shows that the Jays conveyed both the 1.04 acre tract
and the .85 acre tract to Nesco, but that Nesco constructed improvements upon only the .85 acre
tract. The vaue of both tracts of land together was $306,000, of which gpproximately $240,000
was equity after subtracting the judgments liens recorded againgt the property. Although Mr. Jay
testified that, as part of his agreement with Nesco, he was to be paid the $240,000 in equity, it is
uncontested that Nesco never, in fact, paid such value. Asof August 4, 2000, Nesco agreed to
pay such amount provided the Jays execute a new lease and new personal guarantees. Moreover,
Mr. Jay testified that part of his agreement included Nesco advancing $150,000 for working

capitd and inventory. It is uncontested that Nesco advanced only $50,000 of this money.

This evidence reveds severd important consderations. Firdt, the Jays were not paid for
the land in question. See Raposa v. Johnson, 693 S.\W.2d 43, 47 (Tex. App. — Fort Worth
1985, writ ref’d n.r.e.) (“deed recitas of valuable consderation, sanding aone, are insufficient to
prove the payment thereof”). The evidence indicates that the $240,000 in equity, which Mr. Jay
testified was to be ‘paid’ to the Jays, was included within the principa amount of the funds that the
Jays were to repay in the form of rent payments. Given this scenario, the $240,000 in equity could

never have been paid, even if Nesco had sent a check to the Jays for such sum, because Nesco
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treated such sum as aloan to be repaid by the Jays during the life of thelease. Mr. Jay dso
testified that the $150,000 was included by Nesco within the amortization schedule attached to the
lease. Nesco'sonly witness, Mr. Erik Graham, who was Nesco' construction superintendent for
the convenience store, did not refute Mr. Jay’ stestimony. Instead, Graham testified that Nesco's
initid budget for the condruction was dightly over one million dollars, and that such budget did not
include costs associated with purchasing the property. Y et the amortization schedule, arrived at
before any additiona costs of congtruction could have occurred, liststheinitid principa baance
owing as $1,267,898.76. This sum is sgnificantly more than one million dollars, leading to the
conclusion that some of thisfigure, at least, represents funds purportedly to have been advanced to

the Jays for their equity.

Nesco offered no testimony explaining its failure to pay the Jays for the property. The
Jays exhibit 13, an August 14, 2000 letter from Nesco to the Jays, however, goes along way
towards explaining such failure. By such letter Nesco requested the Jay's execute a new lease, the
contents of which were not admitted into evidence. The letter shows that |ease payments under the
new |lease would have been $17,754.00 per month, whereas the December 15, 1999, lease cdled
for monthly payments of $13,102.24. Nesco informed the Jays that it would not pay the

$240,000 unless the Jays executed the new lease.

The only reasonable inference to make from exhibit 13 is that Nesco considered the
$240,000 as part of the funds it was advancing the Jays, not as purchase money, but as funds that

would be repaid through lease payments. Either Nesco origindly agreed to ‘pay’ the Jays
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$240,000, or it did not so agree. If it did not so agree, then the Jays were never to have been paid
for the property. Moreover, if it did not so agree, but with exhibit 13 offered to subsequently
advance such funds, Nesco conditioned such advance on an increase in lease payments. Given no
other explanation, the court can only conclude that the increased |ease payments were, at least in

part, to repay Nesco for the $240,000.

Alternatively, if Nesco did origindly agreeto ‘pay’ the Jays $240,000, then it should have
paid such regardless of costs of congtruction, etc. Unless, thet is, the $240,000 was to be
advanced to the Jays from Nesco' s budget concerning the transaction asawhole. The
amortization schedule attached to the lease ligts the initid principa baance owing as
$1,267,898.76. Increased congtruction costs may have left nothing with which to pay the
$240,000. Thiswould explain Nesco'sfailure to pay the Jays, but only if Nesco considered the
$240,000 as a part of the origina principa baance owing, in which case the Jays would repay
such amount through lease payments. Thus, when Nesco offered to ‘pay’ such amount to the
Jays, such amount was to be included within anew principa baance owing, which would be
repaid through higher lease payments. Once again, there is no other reasonable way to construe
Nesco'sfailure to pay the $240,000, and subsequent conditioning of such payment upon the

execution of anew lease.

If Nesco agreed to pay the Jays $240,000 in purchase money for the properties, it should
have paid such amount regardiess. That it did not pay such amount, and that it instead conditioned

paying such amount on an increase in monthly lease payments, demongtrates that such amount was
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not intended to be purchase money, but was instead intended to be aloan of funds secured by the
properties.

Similarly, it is uncontested that Nesco agreed to advance the Jays $150,000 for inventory
and asworking capitd. Asdated, Mr. Jay tedtified that such amount was included within the
origind principa balance owing, upon which monthly lease payments were caculated. Nesco
introduced no evidence disputing this tesimony. ! Additiondly, the Jays conveyed both the 1.04
acre tract and the .85 acre tract to Nesco, and then leased-back both tracts. Y et the Jays had no
usefor the 1.04 acretract. Such tract was not integra to the operation of the Jays convenience
store and service gation. Mr. Jay had not himself used such tract since 1995. Thus, the question
arises, why did the Jays lease-back the 1.04 acre tract from Nesco? Once again the only
reasonable answer isthat the Jays did not, in fact, sell such tract to Nesco, but that such tract
instead served as additional security for Nesco'sloan. In other words, none of the monthly lease
payments to be paid Nesco went towards paying for the use of the 1.04 acre tract. How could it,

when Nesco paid the Jays nothing for that property, and when Nesco expended no funds erecting

with respect to Nesco's argument that the Jays cannot meet the requirements for relief under section
41.006 of the Property Code because they introduced no evidence of the fair rental value of the property, it should be
remembered that such section requires: (1) afixed purchase price less than the fair market value of the property; (2)
the grantor executing a lease of the property; and (3) at lease payments that exceed the fair rental value of the
property. TEX. PROP. CODE ANN 41.006(a) (Vernon 2002).

Element (1) isimmediately met. Since Nesco was to pay no purchase price for the property, but was instead
to advance funds which would be repaid through lease payments, element (1) is met.

The Jays offered no direct evidence of the fair rental value of the property. However, one can nevertheless
arrive at the following logical conclusion. Fair rental value means what a reasonable and willing tenant would pay
for the property. The Jays were to pay not only this amount, but in addition were to pay a monthly amount,
including interest, such that $240,000 for ‘equity’ and $150,000 for working capital would be amortized over twenty
yearsincluding interest. Thus, the Jays' |ease payments were greater than what they otherwise would have been
just for the property itself, since their lease payments included repayment of $390,000 in loans. Accordingly, the
Jays' |ease payments exceeded the fair rental value of the property —whatever such fair rental value was — because
fair rental value envisions paying for the use of land, not paying for the use of land and money.
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any improvements on such property? Accordingly, conveyance and lease-back of the 1.04 acre
tract served no purpose whatsoever, other than to provide Nesco with additional security for the
fundsit invested in the .85 acretract. Alternatively, Nesco agreed to provide fundsto the Jays for
their ‘equity’ inthe 1.04 acre tract. Once again, though, why lease-back such tract, unlessit was
to repay Nesco for such funds which, consequently, constituted not a purchase price but instead an
equity loan.

The lease cdls for variable lease payments, tied into the Prime Rate plus 2.5% applied to
the remaining principal balance owed. The lease contains a purchase option. However,
congderation for exercising this purchase option is not the fair market vaue of the property. To
purchase the property, the Jays must pay a set fee, which varies depending on the time the
purchase occurs, plus the balance owing for the so-called lease payments. At the end of the lease,

the Jays would owe $64,050, the fee amount, and nothing further under the lease.

The above consderations support the conclusion that the parties did not, in fact, intend the
sde of the .85 acre tract to be agenuine sde, but instead intended to disguise a condtitutionaly
prohibited mortgage. If any additiona evidence in support of this conclusion in required, however,
one need only to glance at the amortization schedule appended to the parties’ lease. Such
schedule islabeled “ Schedule for Caculation of Option to Purchase.” Reproduced in part, the

schedule provides as follows:

Loan Amount: $1,281,001.00 Loan Date: 04/01/2000
Term of Loan: 240 Annud Interest Rate: 11.00%
Amortization Method: Normal, 360 D/Y Interest Compounded: Monthly
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PMT DueDae ment Amount Bdance

1 04/01/00 13,102.24 1,267,898.76
2 05/01/00 13,102.24 1,266,418.93
3 06/01/00 13,102.24 1,264,925.53
4 07/01/00 13,102.24 1,263,418.44
5 08/01/00 13,102.24 1,261,897.54
6 09/01/00 13,102.24 1,260,362.69
7 10/01/00 13,102.24 1,258,813.77
8 11/01/00 13,102.24 1,257,250.66
9 12/01/00 13,102.24 1,255,673.22
2000 totals 117,920.16
* * *

238 01/01/20 13,102.24 25,848.45
239 02/01/20 13,102.24 12,983.15
240 03/01/20 13,102.24 0.0
2020 totals 39,306.64

Debtor’sex. 6 (exhibit “B” thereto).

Fird, the heading reveds that Nesco intended its transaction with the Jays to be aloan.
The heading to the above schedule spesksin terms of: “Loan Amount,” “Term of Loan,” “Loan
Date,” “Amortization Method.” Second, rent was to be calculated, not on the basis of rental
vaue, but on the basis of amortizing the “Loan Amount,” including interest. Third, lease payments
went towards reducing the “Baance” due, until such balance was zero. At that time, the Jays

could have reacquired the property for $64,050, a sum safely assumed to be well below market
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vaue. Nesco structured the lease in a manner to recoup its investment over twenty years, with

interest, at the end of which the Jays could reacquire the property for nomind vaue.

The consideration for the Jays was not purchase money, but a congtruction loan, to be
repaid over twenty years, with the .85 acre tract serving as security for such loan. The
consderation for Nesco was not the acquisition of investment property, to be leased out to willing
lessees at the market rate and kept for gppreciation in land values, but was instead interest on

funds that it loaned, with such interest and principa being secured by red property.

The parties atempted to make the sde “look” redl, but “[w]hat in fact makesasdered is
to have atransaction that isintended as an actua sde.” Firstbank v. Pope, 141 B.R. 115, 120
(E.D. Tex. 1992). Such is not the case with respect to the January 13, 2000, deed. The parties
referred to their transaction as aloan, asis evident by the amortization schedule appended to the
parties lease asexhibit “B”. See, e.g., Loving v. Milliken, 59 Tex. 423, 1883 WL 9191 *3
(1883) (finding it important that documents spoke in terms of “loan”). The Jays were never pad,
nor were they to be paid, actual consideration for the .85 acretract. See Loving, 1883 WL 9191
a *2; See, e.qg., Ketchamv. First Nat’| Bank of New Boston, Tex., 875 SW.2d 753, 756
(Tex. App. — Texarkana 1994, no writ) (noting importance of whether purchase money was
actudly paid to the grantor). Any remaining aleged purchase money over and above the
$240,000 was actudly applied to preexisting debts. See, e.g., id., (“an additiond factor is
whether the purchase money was actudly paid to the sdller, or whether it was applied to pre-

exiding debts’).
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When the court looks past the language of the deed, and instead looks to the actud
conduct and agreement of the parties, the January 13, 2000, deed was not intended to be an
absolute conveyance of property, but was instead intended to be a mortgage on the .85 acre tract

of land securing the funds advanced by Nesco for improvements, inventory, and working capital.
D. TheDeed asaMortgage
1. Cancellation of the Deed; Nesco’'s Claim

The court finds that the January 13, 2000, deed isin fact a disguised mortgege. Itis,
therefore, appropriate for the court to cancel such deed and to cancel the lease contract. See
Johnson v. Cherry, 726 SW.2d 4, 5, 8 (Tex. 1987); Mosher, 6 SW.2d at 159. In addition, as
the .85 acre tract condtituted the Jays business homestead, the court voids and cancels any
purported lien on such property that the mortgage attempits to create, given Nesco's financing did
not fal within one of the then available exceptions to encumbering the homestead. See Johnson,

726 SW.2d at 6; Ketcham, 875 SW.2d at 756.

The Supreme Court of Texas has held that “[r]estoration or an offer to restore
consderation received by one seeking to cancel adeed is a condition precedent to maintaining a
auit for cancellaion of an ingrument.” Johnson, 726 SW.2d a 8. Equity accomplishes such
restoration automaticaly, without the necessity of the Jays formally offering to restore
congderation. Seeid. a 8. Thus, “[i]n order for equity to convert the deed into a mortgage,
equity must dso award judgment equd to [the creditor] for the [money loaned] . . . and for

interest.” 1d. In Johnson, the Supreme Court of Texas affirmed afinding that adeed wasin fact a
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disguised mortgage, and accordingly affirmed cancellation of the deed. Id. The court then awards
the creditor ajudgment equad to the funds |oaned as condderation for granting the deed. Seeiid.
Additiondly, the court created an equitable lien in favor of the creditor againgt the debtor’s

property “not covered under the homestead exemption.” Id.

Nesco argues that, in the event that the court cancels the January 13, 2000, deed and the
December 15, 1999, lease, the court should nevertheless create an equitable lien on the .85 acre
tract. See Truman v. Deason (In re Niland), 825 F.2d 801, 814 (5th Cir. 1987). The court
cannot create such on exempt homestead property. See Johnson, 726 SW.2d at 8. Just asin
Johnson, the court may create such alien on only non-homestead property. 1d. SeealsoInre
Niland, 825 F.2d at 814. The whole of the .85 acre tract was exempt as a business homestead

on December 15, 1999; the court cannot create an equitable lien in the present case. Seeid.

Accordingly, it would be appropriate to licit evidence, at the damages hearing,
considering the amount of funds actualy advanced by Nesco, and the appropriate interest rate.

Such amount would then congtitute Nesco'sclam. See In re Niland, 825 F.2d at 814.
2. Confirmation of Nesco’s Plan

Nesco makes the final argument that, even if the sale of the .85 acre tract to Nesco was a
pretended sale, the Jays failure to object to confirmation of Nesco's Chapter 11 plan acts asres
judicata and prevents them from obtaining title to the .85 acre tract. Nesco's argument is vague
and unsupported. The plan does not specificaly mention the .85 acre tract. Rather, Nesco's plan

generdly provides asfollows:
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Confirmationwill vest property of the Estatein the Liquidating Trustee free and clear
of any and dl liens, mortgages, Claims, encumbrances and interests of any and dl
Creditors, damants and parties in interest except respecting the liens, mortgages,
charges, encumbrancesor interests of a Creditor holding an Allowed Secured Clam
secured by such property.

Nesco ex. 68 art. VII §7.1. Presumably, Nesco argues that this provision divested the Jays of
any rights or interests they may have had in the .85 acretract. Y et such provison is conditioned
upon property being property of the estate. The issue therefore is whether, on the date Nesco

filed its Chapter 11 petition, the .85 acre tract was property of the estate.

The Texas Condtitution and Texas case law provide that a pretended deed is void, not
voidable. See Tex. Const. art XVI1, 8 50(c); Ketchamv. First Nat’'| Bank of New Boston,
Tex., 875 SW.2d 753, 756 (Tex. App. — Texarkana 1994, no writ). See also Inre Howard, 65
B.R. 498, 507-08 (Bankr. W.D. Tex. 1986). Similarly, an extra-constitutional mortgage on
homestead property is void, not merdly voidable. “A deed which isvoid cannot passtitle even to
an innocent purchaser from the grantee” Sanchez v. Telles, 960 SW.2d 762, 768 (Tex. App. —

El Paso 1997, writ denied).

Moreover, the order entered confirming Nesco's plan provides, with respect to the clam
filed by Eastland, the City of Ranger, and the Ranger College Didtrict 1.S.D. concerning past due

taxes on the 1.04 acre and the .85 acre tracts, as follows:;

(2) In the event the property securing the Class 5.45 Clam s determined in other
litigation to be owned by NESCO, the Claim will be Allowed as a Secured Claim
.. .. TheAllowed Secured Clam will be paid on . . . the earlier of one year after
NESCO is determined to own the property or the date the Case is closed;
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(2) In the event it is determined in other litigation that NESCO does not own the
property . . . the Class 5.45 Creditor will have no Claim in the Estate.

Nesco'sex. 68 a 3. The order of confirmation contemplated that Nesco'stitle to the .85 acre

tract was in doubt, and that such title would be determined by the present adversary.
3. Linc asInnocent Purchaser

Linc holds adeed of trust to the .85 acre tract. A deed of trust does not pass legd title,
but only equitebletitle. See, e.g., Leighton v. Leighton, 921 SW.2d 365, 368 (Tex. App. —
Houston [1st Dist.] 1996, no writ); Farm Credit Bank of Tex. v. Shyder Nat’| Bank, 802
S.\W.2d 709, 713 (Tex. App. — Eastland 1990, writ denied). “In adeed of trust, the mortgagor
conveys only the equitable title and retains the legd title, whereas asde transferslegd title.”
Leighton, 921 SW.2d at 368. A void lien does not passtitle: “[a] deed which isvoid cannot
pass title even to an innocent purchaser from the grantee” Sanchez v. Telles, 960 S.W.2d 762,
768 (Tex. App. — El Paso 1997, writ denied). Thus, Linc’sonly interest in the .85 acre tract, if it

has an interest a dl, isthat of equitable title under a deed of trust.

Under Texas law, the party claiming title under a subsequent deed has the burden of
proving that it was a bona fide innocent purchaser for vaue, without notice of other clamsto the
titte. See, e.q., Bellaire Kirkpatrick Joint Venture v. Loots, 826 SW.2d 205, 209 (Tex. App.
— Fort Worth 1992, writ denied); Phillips v. Latham, 523 SW.2d 19, 24 (Tex. Civ. App. —
Dallas 1975, writ ref’ d n.r.e)). Similarly, the holder of an equitable title bears the burden of

proving that the subsequent purchaser of the legd title was not a bona fide purchaser. See
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Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 SW.2d 903, 907 (Tex. 1982). Linc,
therefore, whether as the holder of equitabletitle, or as the holder of a subsequent deed, had the
burden of proving that it was a bona fide innocent purchaser, i.e. apurchaser for vaue without
notice of other clamsto the property. In thisregard, the Fifth Circuit, construing Texas law, has
held that an innocent lender or purchaser may, without notice that a deed was anything other than
absolute, in certain Stuations, rely on such deed. See Rubartsv. First Gibraltar Bank (In the

Matter of Rubarts), 896 F.2d 107, 112-13 (5th Cir. 1990).

In the present case, however, neither Linc nor any other defendant has presented any
evidence to the effect that Bank One or Linc were innocent purchasers for value. The parties
dtipulated that, on June 27, 2001, Nesco granted a deed of trust to Bank One covering the .85
acre tract, and that Linc subsequently purchased such deed of trust and the noteit secured. The

parties further stipulated that the Jaysfiled alis pendens on September 23, 2002.

Linc introduced no evidence or testimony to the effect that it was without actua knowledge
of the Jays cdlams. Linc submitted no evidence to the court concerning the date on which it
purchased the deed of trust from Bank One. Such date could have been after the Jaysfiled their
lispendens. Likewise, Bank One introduced no evidence or testimony to the effect that it was

without actud knowledge of the Jays clams.
E. Thel04AcreTract

At trid, the Jays conceded that they have no homestead claim to the 1.04 acretract. As

the entire transaction is construed to be a pretended sae with the deed congtituting a mortgage, the
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court construes Nesco as holding a mortgage againgt the 1.04 acre tract.
IV. CONCLUSION

The parties entered into an ora contract for the sale of the .85 acre tract on or before
December 15, 1999. Texas law permits a court to relate back the date a deed is executed to the
date of the contract for the sale of land, or to the date of an oral contract for such se. Thus, the
January 13, 2000, deed may be related back to December 15, 1999. In such acase, thelaw as
of December 15, 1999, becomes a part of the contract and governs the substantive issues
involved, including the parties rights and obligations.

The homestead provision of the Texas Condtitution was amended, and effective, prior to
December 15, 1999. Such amendment, however, did not apply to change the homestead
character of homesteads acquired prior to such amendment, absent a specific provison providing
retroactive effect. The January 1, 2000, change in the statutory definition of a business homestead
was made retroactive. Y et, by that time, the parties had entered into their contract and were thus

bound by the law then in place.

Under the previous congtitutional definition of business homestead, the .85 acre tract was
the Jays business homestead. Given the evidence and under well developed Texas common law,
the sale of such tract to Nesco, and the lease-back with the option to purchase, was a pretended
sde of ahomestead prohibited by the Texas Condtitution. As a pretended sale, the deed was void
ab initio, and title never passed to Nesco. Rather, equity converts the deed to amortgage. As

Nesco could not have had a mortgage on the Jays business homestead, any lien on the .85 acre
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tract isvoid. Nesco does have aclam againg the Jays for the funds advanced. No portion of the

.85 acre tract is non-exempt; Nesco's claim is not secured by the .85 acre tract.

Nesco's confirmed Chapter 11 plan does not dter this conclusion. The plan, athough not
objected to by the Jays, nowhere specifically purportsto transfer the .85 acre tract free and clear
of dl claimsto the post-confirmation entity, or to any other purchaser. Moreover, the order
confirming the plan specificadly contemplates that title to the property was subject to litigation.
Findly, Linc failed to introduce any evidence to sustain its burden of proving its status as that of an

innocent purchaser for vaue.

SIGNED September 30, 2003.

ROBERT L. JONES
UNITED STATES BANKRUPTCY JUDGE
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