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MEMORANDUM OPINION

Background

On August 21, 2002, hearing was held on the motion for stay pending apped filed by Vaughn
Culwell and Carolyn Culwel. Thisadversary proceeding wasinitiated by the Culwells, as plaintiffs,
seeking a declaratory judgment that they held aright of possession in and entry to certain properties
located in Y oakum County, Texas, and, therefore, aright to set aside and cancel awarranty deed
executed between Plains Farm Supply, Inc., as sdller, and Texas Equipment Company, Inc., as buyer.
The Culwells are successors to Plains Farm Supply, Inc. Defendant, Washington Mutud, denied that

the Culwells had any equitable interest or title in or aright of entry to the Y oakum County properties,



and claimed that itsinterest was superior to any right, title, or interest asserted by the Culwells.
Generdly, both the Culwells and Washington Mutuad sought declaratory judgment rdlief to determine
the parties’ respective rights to the subject properties.

On March 25, 2002, a hearing on a motion by the Trustee to sdll real and persond property,
including a portion of the property subject of this adversary proceeding, and trid of this adversary
proceeding were jointly held.* In accordance with the court’ s findings of fact and conclusions of law
entered April 8, 2002, afind judgment in the adversary proceeding was entered August 7, 2002,
denying the declaratory judgment relief sought by the Culwells and granting declaratory judgment relief

to Washington Mutud. The court concluded that the equitable interest claimed by the Culwels cannot

The adversary concerns two tracts, described as follows:

Tract 1:

All of Lots 3, 4, 5, and 6, of the Hillcrest Acres Addition, also known as the Scown Subdivision, of
Section 37, Block AX, Public School Land, Yoakum County, Texas, as shown by the plat recorded
in Volume 171, Page 14, Deed Records of Y oakum County, Texas.

Tract 2:

A survey of 5.025 acres, more or less, dl being within the Southeast Quarter (SE/4) of Section 426,
Block D, John H. Gibson, Y oakum County, Texas, and more particularly described as follows:

BEGINNING a a point from which the Southwest corner of Section of 426 bears South a distance
of 440.6 feet and West a distance of 2640.83 feet;

THENCE East adistance of 278 feet;

THENCE North a distance of 848.81 feet, a point on the South right-of-way line of Texas State
Highway No. 337;

THENCE S 66.10'W aong said right-of-way line a distance of 303.92 feet;
THENCE South a distance of 726 feet to the point of beginning.

The Trustee's mation to sell concerns the property described as “Lovington Highway, Plains, Yoakum County
Texas - 6.025 acres more or less out of Section 426, Block D, John H. Gibson Survey.”



defedt the rights of ether the Debtor, Texas Equipment Company, Inc., or the lienholder, Washington
Mutud, and that the liens held by Washington Mutud on the subject property are superior to any right,
title, or interest of the Culwdlsin the Y oakum County properties. In addition, and aso in accordance
with the court’ s findings and conclusions, the court entered its order on August 7, 2002, authorizing the
Trustee to sdl red and persond property located in Plains, Texas. At trid, the Culwells waived any
further rights to persond property and therefore the adversary and the motion to sall addressed the red
property only.

The Culwells have appeded both the court’ s find judgment and order and requested a stay of
the find judgment and order pending resolution of the apped pursuant to Rule 8005 of the Rules of
Bankruptcy Procedure.

The court has jurisdiction over this matter under 28 U.S.C. § 1334(b), § 157(b)(1) and Rule
7062 and 8005, FeD. R. BANKR. P.

Discussion

The Culwells gpped concerns both the find judgment rendered in the adversary, and the
court’s order authorizing the trustee to sdll real property, a portion of which is the subject of the
adversary.? Two Bankruptcy Rules govern the granting of astay pending apped of these matters:
Rules 7062 and 8005. The question of which particular rule governs which particular matter is
important because Rule 7062 may provide for a stay as a matter of right, whereas Rule 8005 provides
only for adiscretionary stay. Compare Fep. R. BANKR. P. 8005, with American Mfrs. Mut. Ins. Co.

v. American Broadcasting-Paramount Theatersinc., 87 S.Ct. 1, 3, 17 L.Ed. 2d 37 (1966).

2Seenote 1 supra.



A motion under section 363 to gpprove the sde of property is acontested matter. See Fep. R.
BANKR. P. 6004(b); Inre J.B. WinchellsInc., 106 B.R. 384, 393-94 (Bankr. E.D. Pa. 1989). Itis
not an adversary. See Fep. R. BANKR. P. 7001. Rule 7062 normally applies only to adversaries. See
id. A contested matter is governed by Rule 9014, which was modified in 1999 to provide that Rule
7062 does not gpply in contested matters unless the court so directs. See Fep. R. BANKR. P. 9014
advisory committee’ s note (1999). Therefore, unless the court orders otherwise, Rule 7062 does not
aoply to the court’s order authorizing sde. See In re Perry Hollow Golf Club Inc., 2000 WL
1854779 *1 (Bankr. D.N.H. 2000). Rule 8005, however, does apply to a contested matter and
specificdly to an order authorizing sdle.

Asthe lawsuit between the Culwells and Texas Equipment was an adversary proceeding, Rule
7062 appliesto the adversary. See Fep. R BANKR. P. 7001. Rule 7062 providesthat Federa Rule of
Civil Procedure 62 appliesin adversary proceedings. See Fep. R. BANKR. P. 7062. In turn, Rule
62(d) provides that “[w]hen an gpped is taken the gppdlant by giving a supersedeas bond may obtain
aday. ... The stay is effective when the supersedeas bond is approved by the court.” Fep. R. Civ. P.
62(d).

Courts have interpreted Rule 62(d) to authorize a stay pending appeal on amoney judgment as
amatter of right, if the appellant posts a sufficient supersedeas bond. See American Mfrs. Mut. Ins.
Co., 87 S.Ct. a 3; Hebert v. Exxon Corp., 953 F.2d 936, 938 (5th Cir. 1992)(per curiam); Inre
Westwood Plaza Apartments Ltd., 150 B.R. 163, 166 (Bankr. E.D. Tex. 1993). In this context, the
key is whether the judgment gppeded from isin fact a money judgment — only upon entry of a money
judgment may aparty obtain astay as a matter of right, and then only upon posting a sufficient

-4-



supersedeas bond. Seeid. Thisisso “because a bond may not adequately compensate anon-
appedling party for lossincurred as aresult of the stay of a non-money judgment. . . . The supersedeas
bond requirement in Rule 62(d) serves, in money judgment cases, as a kind-for-kind security to
guarantee the judgment.” Hebert, 953 F.2d at 938. Thus, when the judgment is not a money
judgment, a supersedeas bond may not effectively protect the non-appealing party from loss incurred as
aresult of astay. Seeid.

No precise definition of amoney judgment exigts. The Fifth Circuit has held that the red issue
is not whether the judgment is a money judgment, but “whether the judgment involved is monetary or
nonmonetary.” Id. Thus, the Fifth Circuit held that an appelant was entitled to a stay pending apped
on adeclaratory judgment when the declaratory judgment bound the gppellant to pay a sum of money.
Seeid. (holding that declaratory judgment over insurance coverage was a money judgment because it
bound insurer to pay). Although the right to stay pending apped gpplies only to money judgments, such
right “does not preclude diverse forms of judgment pertaining to monetary responsibility from a stay
under Rule 62(d) pending apped.” Arnold v. Garlock Inc., 278 F.3d 426, 437 (5th Cir. 2001).

Whilethereislittle law on the issue of whether ajudgment condtitutes a money or monetary
judgment, the judgment in this adversary cannot be categorized as either amoney or monetary
judgment. In the case where it held that the particular declaratory judgment as issue was a money
judgment, the Fifth Circuit so held because the declaratory judgment concerned insurance coverage — if
the declaratory judgment found coverage, the insurer was liable for severd hundred thousand dollars,
wheress if the judgment found no coverage, theinsurer was not lidble. See Hebert, 953 F.2d at 937-

38. The dedlaratory judgment was de facto amoney judgment. Seeid. at 938. In the present case,



the adversary was essentidly a declaratory action to quiet title. The judgment bound neither party to
pay any money, either directly or indirectly, but merdy adjudicated ther rights. Accordingly, the
court’s judgment is not amoney judgment. See Gleasman v. Jones, Day, Reavis & Pogue (Inre
Gleasman), 111 B.R. 595, 599 (Bankr. W.D. Tex. 1990)(“ The nature of bankruptcy proceedingsis
such that supersedeas stays are seldom gpplicable, as most bankruptcy court rulings adjust the relative
rights of partiesto property”).

Assuming that the judgment in the adversary is, in fact, a non-monetary judgment, the Culwells
are not entitled to astay of the adversary pending apped as a matter of right under Rule 62(d). See
Hebert, 953 F.2d at 938. The Culwedlls are therefore a most digible for adiscretionary stay under
Rule 8005. See Note Buyersinc. v. Cooler (Inre Cooler), 1999 WL 33486070 (Bankr. D.S.C.
1999)(holding that Rule 62(d) was ingpplicable when judgment was not a money judgment, but that
movant was ingteed eligible for a Rule 8005 discretionary stay).

The Fifth Circuit employs afour eement test in deciding whether to grant adiscretionary stay
pending apped: “(1) whether the movant has made a showing of likelihood of success on the merits; (2)
whether the movant has made a showing of irreparable injury if the stay is not granted; (3) whether the
granting of the stay would substantialy harm the other parties, and (4) whether the granting of the Stay
would serve the public interest.” Ruiz v. Estelle, 666 F.2d 854, 856 (5th Cir. 1982). Accord Arnold,
278 F.3d at 438-39. In the Fifth Circuit, each of these el ements must be met by the party requesting
the stay. See Arnold, 278 F.3d at 438-49. The Fifth Circuit has instructed lower courts, including
bankruptcy courts, to gpply thistest in the exercise of ther discretion in deciding whether or not to

grant astay pending apped. SeeInreFirst South Sav. Ass' n, 820 F.2d 700, 709 (5th Cir. 1987); In
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re Burkett, 279 B.R. 816, 817 (Bankr. W.D. Tex. 2002); In re Johnson, 105 B.R. 809, 810 (Bankr.
N.D. Tex. 1987)(Akard, J.). Thissame test gpplies to granting a stay pending apped pursuant to Rule
8005. See Turner v. Citizens Nat’'| Bank of Hammond (In re Turner), 207 B.R. 373, 375 (B.A.P.
2d Cir. 1997); Inre Edwards, 228 B.R. 573, 575 (Bankr. E.D. Pa. 1999); In re Westwood Plaza
Apartments Ltd., 150 B.R. at 168.

With respect to the first eement, the Fifth Circuit has explained that the movant “need not
aways show a‘probability’ of success on the merits; instead, the movant need only present a
subgtantial case on the merits when a serious legd question is involved and show that the baance of the
equitiesweighs heavily in favor of granting the say.” Arnold, 278 F.3d at 439, quoting Ruiz v.
Estelle, 650 F.2d 555, 565 (5th Cir. Unit A June 1981). When the issue appeded is mostly a factua
question over which the bankruptcy court has broad discretion, such discretion is unlikely to be
overturned on appeal. See In re Burkett, 279 B.R. a 817. Thus, with respect to questions of fact, the
movant usudly falsto stidfy thefirg dement. Seeid. With respect to questions of law, however,
especidly questionsinvolving the gpplication of law, or when the law has not been definitively
addressed by a higher court, the movant more easly satisfiesthe first lement. See In re Westwood
Plaza Apartments, 150 B.R. at 168.

The court decided the adversary by employing familiar Texas law of contract interpretation.
The underlying facts were not disputed. The court construed the meaning of the operative documents
and therefore the court’s conclusons were principaly legd in nature. Nevertheess, no Texas case
directly on point decided the issuesin the adversary. The court believes its decison sound but

acknowledgesthat adenid of a day effectively shuts off the Culwells right of review. Given the

-7-



circumstances, the court, for purposes of this motion, concludes the Culwells presented a ‘ substantia
case on the merits and raised a‘serious legd question.” See Arnold, 278 F.3d at 439.

The court’ s order authorizing saleis reviewed for abuse of discretion. See, e.g., Moldo v.
Clark (In re Clark), 266 B.R. 163, 168 (B.A.P. 9th Cir. 2001). With respect to this order, the
court’s decison isunlikely to be reversed. However, the order authorizing sale was based on the
court’sruling in the adversary. A court abusesiits discretion when its ruling is based on an erroneous
interpretation of the law. See Whitehead v. Food Max of Miss. Inc., 277 F.3d 791, 793 (5th Cir.
2002). But for the peculiar nature of an order authorizing sde (namely, the findlity rule represented by
section 363(m) and mootness of appedl),® areversal of the court’s decision in the adversary would
surely a0 dictate areversa of the order approving sde. Fairness and equity therefore dictate that the
Culwdls have met the first lement with respect to both the order authorizing sde and the adversary
judgment, as the two actions were tried together and are inseparably intertwined. See, e.g., Gleasman,
111 B.R. at 601 (staying foreclosure order pending debtor’ s apped of adversary which underlay such
order).

Asto the second e ement — whether the movant has made a showing of irreparable harm — the
Fifth Circuit applies the findity rule, meaning that an gpped of abankruptcy court’s order authorizing

sdeisusudly moot pursuant to section 363(m) once the sdle has occurred. See Ginther v. The

3Section 363(m) states that:

The reversal or modification on appeal of an authorization under subsection (b) or (c) of this section
of a sde or lease of property does not affect the validity of a sale or lease under such authorization
to an entity that purchasad or leased such property in good faith, whether or not such entity knew
of the pendency of the apped, unless such authorization and such sale or lease were stayed pending

appeal.

11 U.S.C. § 363(m)(2002).



Ginther Trusts (In the Matter of The Ginther Trusts), 238 F.3d 686, 688-89 (5th Cir. 2001). “[A]
falureto obtain agtay isfata to achdlenge of abankruptcy court’s authorization of the sde of
property.” Id. a 689. Therefore, if the Culwells are denied astay, a sde of the property a issuein
both the adversary and the contested matter would be irreversible, even if the court is found to have
ared initsjudgment in the adversary. Seeid; 11 U.S.C.

8 363(m) (2002). The Culwells would be left without effective remedies. See Ginther, 238 F.3d at
689. The Culwells have therefore established irreparable injury.

The third dement concerns substantial harm to other parties. With land, it is difficult to envison
how Washington Mutua or the estate would be subgtantialy harmed, provided any interim expenses
and losses are adequately covered by the posting of a supersedeas bond. See, e.g., In re Burkett, 279
B.R. a 817 (finding that movant falled to satisfy the third dement because the movant proposed a
supersedeas bond in an amount insufficient to compensate the estate for expenses it would incur during
the pendency of the gpped). Thus, the issue with respect to this dement is not so much whether other
parties will suffer substantial harm, but whether such harm can be addressed by a supersedeas bond
and whether the movant can and will post such abond. Seeid.

The find eement — public interest — usudly plays a prominent role when the court’ s judgment
involves public rights, or the private rights of many individuds. See, e.g., Arnold, 278 F.3d at 441-42

(examining federdism, comity, and judicid economy in deciding whether to stay order concerning

“Washington Mutual’s counsel suggested, as an aternative, that the court direct retention of the sales proceeds
by the Trustee. Had the Culwells sought damages as alternative relief, this may indeed solve the problem. See Turner
v. Citizens Nat'l Bank of Hammond (In re Turner), 207 B.R. 373, 376 (B.A.P. 2d Cir. 1997)(finding no irreparable injury
to debtor who requested stay pending appea of foreclosure order on debtor's homestead, where debtor's proposed
Chapter 13 plan intended to sdll the homestead as part of reorganization anyway). However, as explained above, the
Culwells did not seek monetary relief.
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consolidation of mass asbestos clams in bankruptcy). It isdifficult to envison any public interests
involved in the present case as this case merely involves the private rights of two clamantsto property.

Given the legd issuesinvolved, and the likelihood that the Culwels will lose an opportunity to
obtain appelate review of this court’s decision if not stayed, the court concludes that the Culwells have
aufficiently satisfied the four eement test to authorize a stay, provided abond is posted to protect
Washington Mutud pending apped.

The next issue, therefore, is to determine the amount of bond needed to adequately protect
Washington Mutud.® See In re Burkett, 279 B.R. a 817 (finding that posting sufficient supersedess
bond was the only way to compensate the non-gppdllant for its costs during the pendency of the
appedl). Specificdly, the Fifth Circuit has held that a bankruptcy court may condition its order
authorizing sale on the pogting of a supersedeas bond. See Bleaufontaine Inc. v. Roland Int’l (In the
Matter of Bleaufontaine Inc.), 634 F.2d 1383, 1389-90 (5th Cir. Unit B January 1981). SeealsoIn
re Smoldt, 68 B.R. 533 (Bankr. N.D. lowa 1986).

The purpose of a supersedeas bond is to preserve the status quo while protecting the non-
appedling party’ srights pending apped. See Poplar Grove Planting and Ref. Co. Inc., 600 F.2d at

1190-91. “[T]he bond securesthe prevailing party against any loss sustained as aresult of being

5The court notes that Rule 8005 does not condition a stay pending appeal on the posting of a supersedeas
bond, stating only that the court may stay its judgment “on such terms as will protect the rights of al the parties in
interest.” FED. R. BANKR. P. 8005. Some courts have held, therefore, that a supersedeas bond is not required by Rule
8005, subject to the court’s discretion. See In re Byrd, 172 B.R. 970, 974 (Bankr. W.D. Wash. 1994); In re Westwood Plaza
Apartments Ltd., 150 B.R. a 169. “Rule 8005 is by its design a flexible tool which permits a bankruptcy court to uniquely
tailor relief to the circumstances of the case, so that the appellate process will neither undo nor overwhelm the
administration of the bankruptcy case” Gleasman v. Jones, Day, Reavis & Pogue (In re Gleasman), 111 B.R. 595, 599
(Bankr. W.D. Tex. 1990). Accord Poplar Grove Planting and Ref. Co. Inc. v. Bache Halsey Stuart Inc., 600 F.2d 1189,
1991 (5th Cir. 1979)(acknowledging that court may depart from the usual requirement of afull supersedeas bond).
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forced to forgo execution on ajudgment during the course of an ineffectud apped.” 1d. at 1191. In
deciding how best to secure the non-gppeding party from loss, the court gpplies generd equitable
principles. See, e.g., Miami Int’| Realty Co. v. Paynter, 807 F.2d 871, 873 (10th Cir. 1986).

The Fifth Circuit has focused these generd principles into aformulafor setting the amount of a
supersedess bond. Unless the court finds otherwise, the amount of the supersedeas bond should
“include the whole amount of the judgment remaining unsatisfied, cogts on the gpped, interest, and
damagesfor dday.” Poplar Grove Planting and Ref. Co. Inc., 600 F.2d at 1191 (looking to Civil
Rule 73(d), the predecessor to Rule 62(d), for guidance on appropriate measure of supersedeas bond).
Somewhat ingtructive are the loca digtrict court rules for the Northern Digtrict of Texas, which state:
“[u]nless otherwise ordered by the presiding judge, a supersedeas bond staying execution of a money
judgment shdl be in the amount of the judgment, plus 20% of that amount to cover interest and any

award of damages for delay, plus $250.00 to cover costs.” N.D. Tex. L.R 62.1.

The stuation is different when the judgment res is non monetary, asin the case of red property.
The fact that the judgment concerns red property does not relieve the gppeding party of the burden to
provide a supersedeas bond or its equivalent. See United States v. Route 7, Box 7091, Chatsworth
Ga., 1997 WL 412477 *2 (N.D. Ga. 1997), aff'd, 117 F.3d 1433 (11th Cir. 1997). However, the
vaue of the property is not conddered the ‘amount of the judgment’ and is not included in the amount
of the supersedeas bond. See A & B Seel Shearing & Processing Inc. v. United States, 174
F.R.D. 65, 71 (E.D. Mich. 1997)(granting stay but denying request for supersedeas bond for the value
of the property); Metz v. United States, 130 F.R.D. 458, 458 (D. Kan. 1990); In re Burkett, 279

B.R. a 817; Glaseman, 111 B.R. a 604 (“The court rgjects Franklin’s contention that a bond equa to
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the stipulated vaue of the property isrequired. The purpose of abond, after dl, isto protect Franklin
againg loss, not to confer awindfal”). See also Former Civil Rule 73(d)(omitting value of property in
cadculaion of bond: “[w]hen the judgment determines the digposition of the property in controversy as
inred actions, replevin, and actions to foreclosure mortgages . . . the amount of the supersedeas bond
shdll befixed a such sum only as will secure the amount recovered for the use and detention of the

property, the costs of the action, costs on apped, interest and damages for dday”).

Those courts that have considered the proper amount for a supersedeas bond when the
judgment resisred property generdly look to the following factors. (1) the time vaue of the property,
i.e. gopellant must compensate non-appedling party for the rental value of the property during the
pendency of the apped, or the time vaue of the money that the property representsiif the property isto
be sold; (2) the diminution in value or destruction of the property, i.e. gppellant must provide adequate
insurance for property or compensate non-gppellant for such insurance; (3) the costs the non-gppel lant
will incur for the apped (apparently excluding attorney’ s fees); (4) the ad vaorem taxes on the
property; (5) any other expenses the non-appellant will incur as aresult of the time delay of the apped.
See Metz, 130 F.R.D. at 459-60 (including $500 for costs of apped, two years of renta vaue of
property, ad vaorem taxes during gppedl, and casuaty and fire insurance during apped in caculating
the amount of the supersedeas bond); In re Gleasman, 111 B.R. at 603-04 (including potential
diminution in vaue of the red property and the time vaue of the property in caculating amount of
bond); In re Burkett, 279 B.R. a 817 (listing insurance, time vaue of property, and non-agppellant’s

costs on appedl in setting the amount of the bond).
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Thus, Washington Mutud must be protected for the ad va orem taxes the court anticipates will
be incurred during the pendency of the apped, the time value of the money that the property would sl
for and that Washington Mutua could then use, and the insurance that Washington Mutua will pay on
the property during the pendency of the appeal. The bond need not cover ad vaorem taxes for
previous years. However, pendties which continue to accrue on the past due ad vaorem taxes should

be considered.

The parties agree that the property has a value of approximately $75,000. Washington Mutual
requested an interest factor of 10% on this amount. The evidence reflects that ad valorem taxes for
2000 and 2001 are $12,396.65, and insurance for one year is approximately $6,200. Washington
Mutua argued that it should aso be covered for persond property taxes. The court failsto seethe
basis for this, however. The court assumes Washington Mutud’s debt, as secured by the red property,
well exceeds the vaue of the red property. The trustee will not redize excess funds from asdeto

alow payment of the persona property taxes.

The find issue iswhether this court’s stay pending appea applies throughout the appellate
process, and whether this court’s stay effectively stays the judgments of higher courts. One old case
held that, if the appellate court neither modifies not vacates the stay granted by the digtrict court, the

day continuesin effect. Saffordsv. King, 90 F. 136, 141-42 (4th Cir. 1898).

However, more recent opinions suggest otherwise. An opinion from the Court of Internationd
Trade recognized thet the district court may stay enforcement of its judgment while the appellate

mandate is on apped to the Supreme Court, but that, “ absent extraordinary circumstances, the court of
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gppedsis[normdly] the appropriate forum to hear the gpplication.” Cementos Guadalajara SA. v.
United Sates, 727 F. Supp. 614, 618-19 (Ct. Int'| Trade 1989). Similarly, district courts hold that
they are without power to stay their judgments after the court of gpped's has issued a mandate and
while the mandate is gppeded to the Supreme Court. See Harrisv. City of Va. Beach, Va., 923 F.
Supp. 869, 872-73 (E.D. Va. 1996) (denying motion to stay judgment pending apped to the Supreme
Court because such stay “may be granted by the judge of the court rendering the judgment or decree or
by ajudtice of the Supreme Court . . . Accordingly, the Court holds that it is without authority to stay
the mandate’); Brinkman v. Department of Corr. of the State of Kan., 857 F. Supp. 775, 776-77
(D. Kan. 1994) (“the digtrict court retains the authority throughout the pendency of the apped to stay
its judgment [] but, upon issuance of the mandate, |oses the power to stay the judgment.” Event though
the court of apped s affirmed the didtrict court, the district court held that “[w]ith the issuance of the
mandate, the prior stay dissolved and this court regained jurisdiction of the case for the purpose of
enforcing the judgment. This court lacks jurisdiction to stay the Tenth Circuit’s mandate, and the
defendant apparently has not obtained a stay from the Tenth Circuit or ajustice of the Supreme

Court”).

In the only bankruptcy opinion on point, the bankruptcy court held that it was without authority
to extend its stay past the gpped in the digtrict court. See Lindner & Assocs. v. Richards (Inre
Richards), 241 B.R. 769, 775-76 (Bankr. D.D.C. 1999). While that court recognized that “ approving
the supersedeas as staying collection during the apped to the court of gppedsisnot inconsgtent . . .
nor does it interfere with the digtrict court’ s jurisdiction,” the court stated that it would not approve such

a supersedeas because of “the need for a clear-cut rule applicable to al cases, and the need for
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deference to the district court asthe appdlate court.” Id. a 776. The court therefore held that it
“lack[ed] authority to issue agtay of its affirmed judgment pending an gpped to the court of appeds,
the district court and the court of apped's are the appropriate courts from which to seek a stay” under

Rule 8017. Id. at 770.
Conclusion

Upon the foregoing, the court concludes that a stay pending apped to the didtrict court is
proper upon the posting of a supersedeas bond by the Culwedls. The court finds that a bond in the
amount of $20,000.00 will protect Washington Mutua pending apped to the didtrict court. The court

will prepare an order.

SIGNED September 24, 2002.

ROBERT L. JONES
UNITED STATES BANKRUPTCY JUDGE
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