I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
AMARI LLO DI VI SI ON

I N RE: 8§
8
VEI GEL FARM PARTNERS § CASE NO. 00-20858- SAF-11
TERRA XXI, LTD. 8 CASE NO. 00-20877-SAF-11
DEBTORS. 8§
§
VEI GEL FARM PARTNERS and TERRA 8§
XXI', LTD., 8§
PLAI NTI FFS, 8
8
VS. § ADVERSARY NO. 01-2007
§
AG SERVI CES OF AMERI CA, | NC., 8
and AG ACCEPTANCE CORPORATION, 8§
DEFENDANTS. 8

VEMORANDUM OPI NI ON AND ORDER

AG Services of Anerica, Inc., and AG Acceptance

Cor poration, the defendants, at tines collectively referred to
as Ag Services, nmove the court for partial sunmary judgnent
on the clainms of negligent m srepresentati on, Deceptive Trade
Practice Act violations, and Bank Hol di ng Conpany Act
violations. Veigel Farm Partners and Terra XX, Ltd., the

plaintiffs, oppose the notion. The court conducted a hearing

on the notion on Septenber 13, 2002.



Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, and other matters presented to
the court show that there is no genuine issue of material fact
and that the noving party is entitled to a judgnent as a

matter of | aw. Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986); Anderson v. Liberty Lobby Inc., 477 U S. 242, 250

(1986); Washington v. Arnmstrong World Indus. Inc., 839 F.2d

1121, 1122 (5th Cir. 1988). On a summary judgnment notion the
inferences to be drawn fromthe underlying facts nust be
viewed in the |ight nost favorable to the party opposing the
nmotion. Anderson, 477 U.S. at 255. A factual dispute bars
sunmary judgnent only when the disputed fact is determ native
under governing law. 1d. at 250.

The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U. S
at 323. The respondent nmay not rest on the nmere allegations
or denials in its pleadings but nust set forth specific facts

showi ng that there is a genuine issue for trial. Matsushita

Elec. Indus. Co.., Ltd. v. Zenith Radio Corp., 475 U.S. 574,

586-87 (1986).

Negl i gent M srepresentation
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The plaintiffs contend that by naking fal se statenents
about a | oan cal culation fornula the defendants m sled the
plaintiffs into thinking that the parties would enter a
contract for the defendants to | oan them at |east $1, 000, 000.
The plaintiffs prem se their claimfor negligent
m srepresentation on this contention.

The parties do not disagree on the elenments in Texas for

negligent m srepresentation. See Fed. Land Bank Ass’n of

Tyler v. Sloane, 825 S.W2d 439, 442 (Tex. 1991), cited by the

plaintiffs and quoted in the citations provided by the

def endants. However, the Texas appellate courts recogni ze the
claimexists in lieu of a breach of contract claim The claim
cannot usually be nmintained where a contract had been entered

between the parties. Bluebonnet Sav. Bank, F.S.B. V.

Grayridge Apartnment Honmes, Inc., 907 S.W2d 904, 908 (Tex.

App. --Houston [1st Dist.] 1995, wit denied); Airborne Freight

Corp. v. CR Lee Enters., Inc., 847 S.W2d 289, 295 (Tex.

App. --El Paso 1992; wit denied).
In his affidavit, Steve Veigel averred that Mel odie
Tayl or, on behalf of the defendants, told himthat the
def endants woul d make a | oan based on 70% of the equity in the
real property of Terra XXI, based on the fair market val ue of

the real estate, |less existing secured debt. He averred that
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he entered a contract with the defendants dated May 22, 1998,
relying on that representation. Veigel anticipated receiving
a loan for at |east $1,000,000, but actually received only an
advance of $150,000. He clains that the defendants never
prepared or tendered a note or “final contract” for the | oan

Tayl or, in her deposition, originally testified to that
formula. She acknow edged the conversation with Veigel. She
testified that for the real estate, once they had the val ue,
t hey woul d subtract the secured debt, and then nake a | oan on
70% of the equity. However, after a discussion off the
record, Taylor testified that she had m sstated the formnul a
used by Ag Services.

Nevert hel ess, the parties entered a witten agreenent,
dated May 22, 1998, that provides, in relevant part:

8. Provided there is sufficient equity in the

property titled to Terra XXI, and after conpl etion

of a title opinion, outstanding debt verification

and execution of a nortgage by Terra XXI, ASA agrees

to loan, at its discretion and as determned by its

normal credit policy, an amount not to exceed 70% of

the equity value of the Terra XXI property to Veigel

Farm Partners (hereinafter referred to at tines as

the ‘Internmediate Loan.’).

Par agraph 9 of the agreenent then provides for an advance
of $150, 000 to Veigel Farm Partners.

The parties entered a witten contract directly

addressing the subject of their discussions. The plaintiffs’
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claimasserts a breach of that contract. The plaintiffs
contend, in effect, that the |loan to be made under paragraph
ei ght of the contract, which they anticipated would be for at
| east $1, 000,000, was never made by the defendants. The
breach of contract claimprecludes the plaintiffs’ claim of
negligent m srepresentation. Thus, the defendants’ nmotion for
partial summary judgment on the claimof negligent
m srepresentation will be granted.
Deceptive Trade Practices Act

The plaintiffs contend that the defendants viol ated the
Texas Deceptive Trade Practices Act (DTPA) for services
provided in connection with a 1999 crop |oan. The defendants
nmove for summary judgnment dismissing this claim The
def endants assert that the DTPA does not apply, that the
plaintiffs [ack standing to prosecute the claim and that, if
t he DTPA applies, an exenption precludes recovery.

The DTPA does not apply to transactions involving the

extension of credit or the borrowi ng of noney. Riverside

Nat’'|. Bank v. Lewis, 603 S.W2d 169, 175 (Tex. 1980). 1In his
affidavit, Veigel averred that the defendants provided
services to the plaintiffs, ancillary to the 1999 crop | oan,

i ncluding crop advice from Rodney Rottinghouse and Jerry

Criswell. In his deposition, Veigel stated that the advice
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i ncl uded chem cal and fertilizer recommendati ons. Servi ces
provided in connection with credit or other financial

transacti on may be covered by DTPA. See, for exanple, Herndon

V. First Nat’'l Bank of Tulia, 802 S.W2d 396, 399 (Tex. App.--

Amarillo 1991, wit denied); First Fed. Sav. & Loan Ass’n of

San Antonio v. Ritenour, 704 S.W2d 895, 900 (Tex, App.--

Corpus Christi 1986, wit ref’d n.r.e.). Consequently, there
are genui ne issues of material fact that nust be decided at

trial to determ ne the applicability of DTPA.



To have standing to prosecute a DTPA action, the
pl aintiffs nmust be consuners. To be a consuner, the
plaintiffs nmust have acquired by purchase goods or services.
Tex. Bus. & Com Code 8 17.45(4). The plaintiffs contend that
t hey acquired services by purchase, including crop advice.
The defendants contend that they gratuitously provided the
crop advice. A gratuitous act would not be considered a
purchased service within the meaning of the DIPA. Schnueser

v. Burkburnett Bank, 937 F.2d 1025, 1029 (5th Cir. 1991).

Vei gel averred in his affidavit that Ag Services required
the plaintiffs to acquire the services in connection with the
| oan. The services, according to Veigel, cane with the | oan,
which had to be paid with interest as consideration. In his
deposition, Veigel stated that he paid a fee for the advice.
Ag Services charged a program fee. Veigel agreed that the
program fee was charged up front, with an ability to earn back
the paynment. Veigel believed that the fee constituted a
source of income for the defendants that allowed themto
provide the crop service. The plaintiffs were charged a fee,
and, in return, Veigel opined, the defendants provided their
crop advice service. Veigel did not consider that the
def endants provided the service for free. He stated “l don't

know anything that’s free.” However, Veigel conceded that Ag
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Services never billed himfor the services.

In his affidavit, Shawn Sneins, a senior executive
of ficer of Ag Services, averred that the programfee “is not a
charge for, and bears no relation to, any services that may be
provi ded by [AG Services], if any, ancillary to a | oan
transaction.” He recognized that the defendants charged the
customer a “program fee” of 3% of the customer’s closed credit
limt, assessed at the closing of the | oan transaction. The
customer may earn back all or a portion of the fee based on
the date of |oan repaynent. He averred that the fee is
assessed “as a loan origination and | oan structuring fee.”

The program fee agreenent does not define the fee as a | oan
origination or loan structuring fee.

Drawi ng i nferences in favor of the party opposing the
notion, the court would assune that a | oan origination fee or
a loan structuring fee would be so nanmed, and that a program
fee neans sonmething different. The witten agreenent begins
by stating that “nost, if not all, of the products financed by
Ag Services are sold to the undersigned [Veigel Farm Partners]
at prices determ ned by Ag Services.” Veigel agrees, in the
written docunment, that the price of the product “shall be as
identified on the invoice.” |In the final paragraph of the

agreement, Veigel “agrees to pay Ag Services a Program Fee of
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three percent (3% of the greater of (a) the total of all
advances made to the undersigned, or (b) the credit line
established . . . .The ProgramFee . . . will be advanced on
t he undersigned’s Master Prom ssory Note.” The fee may,
however, be recouped as provided in the note. The note, in
turn, provides that Veigel may obtain a discount of the
program fee based on the timng of its repaynent of the note.
Agai n, drawing inferences in favor of the party opposing
the notion, the program fee may be consideration for the
program of purchasi ng products from Ag Services with financing
from Ag Services, and with crop advice a part of the program
At the hearing, the plaintiffs stated that they do not rely on
the program fee for summary judgenment purposes. The
plaintiffs stated that they know what the programfee is, but
they did not withdraw the claim On this record, the court
cannot determ ne whether or not the fee relates to the
services. Therefore, the court must conclude, on the summary
j udgnment record, that there is a genuine issue of materi al
fact as to whether the plaintiffs purchased the services or
t he defendants gratuitously provided the services.
Consequently, there are genuine issues of material fact
requiring a trial on the standing issue.

Nevert hel ess, the defendants contend that an exenption to
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t he DTPA coverage applies. The DTPA does not apply to a
written contract for a transaction, project or set of
transactions related to the sane project involving total

consi deration by the consumer of nore than $100, 000, when the
consumer had been represented by | egal counsel not affiliated
with the defendant, and the contract does not involve the
consumer’s residence. Tex. Bus. & Com Code § 17.49(f).

Vei gel holds a | aw degree. The transaction involves
consideration for nore than $100,000. The contract does not

i nvol ve Veigel’s residence. The defendants contend,
therefore, that the exenption applies. However, Veigel also
averred that he is not licensed to practice |aw and was not
licensed to practice law in 1999. The statutory requirenent
that the consuner be “represented” by counsel connotes a
person |icensed to practice law. The exenption does not
apply.

However, the DTPA al so exenpts clainms arising froma
transaction, a project, or a set of transactions relating to
t he same project, involving total consideration by the
consunmer of nore than $500, 000, other than a claiminvolving a
consumer’s residence. Tex. Bus. & Com Code 8§ 17.49(g). The
Master Prom ssory Note, dated May 18, 1999, states that Veige

Farm Partners prom ses to pay Ag Services $785,000. 1In his
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affidavit, Smeins averred that Veigel Farm Partners received
consi deration in excess of $500,000. However, in his
affidavit, Veigel averred that “the defendants nmade a |oan to
the plaintiffs for the 1999 crop in the approximate anount of
$497, 500.”

Ag Services argues that the Veigel affidavit cannot be
accorded evidentiary weight. The note states that Veigel
proni ses to pay Ag Services “$785,000 or, if less, the
out st andi ng princi pal bal ance of all |oans and advances nmde
hereunder.” If the note nmerely stated that Veigel promsed to
pay $785,000, then, as to the ampunt of the transaction or
project, for purposes of the DTPA, the note would be
unambi guous. In that situation, the statement in the Veigel
affidavit would be in conflict with the note and the affidavit

woul d be disregarded. In re Pillon-Davey & Assoc., 52 B.R

455, 459 (Bankr. N.D. Cal. 1985).

But the note says “$785,000 or, if less.” The amount due
on the note depends on advances made by Ag Services. The note
st ates “advances of principal hereunder are all discretionary
and shall only be made fromtime to tinme until the maturity
date, if the undersigned is in conpliance with all conditions
and procedures described herein or otherw se required by Ag

Services.” The note provides that requests for advances may
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be made orally or by tel ephone, and that Ag Services may
refuse to nmake advances. Because the note states that the
anount may actually be | ess than $785, 000, dependi ng on
advances made by Ag Services, the note may be susceptible to
nore than one reasonable interpretation concerning the anpunt
of the transaction. Since the note is anbiguous as to the
actual anount of the transaction, the court may consider the

Veigel affidavit. Vineberg v. Brunswi ck Corp., 391 F.2d 184,

190 (5th Cir. 1968). Considering the affidavit, there is a
genui ne issue of material fact regarding the anount of the
transacti on.

The defendants’ notion for partial summry judgnment on
the claimof a violation of the Texas Deceptive Trade
Practices Act will be denied.

Bank Hol di ng Conpany Act

The plaintiffs allege that the defendants functioned as a
bank, thereby making the anti-tying provisions of the Bank
Hol di ng Conpany Act applicable. 12 U.S.C. 8§ 1972(1)(A). The
plaintiffs allege that Ag Services tied crop inputs and crop
advice to the extension of credit in violation of the anti-
tying prohibition. In their nmotion for sunmary judgnent, the
def endants assert that they do not constitute a “bank” under

t he Bank Hol di ng Conpany Act.
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In order to be a bank, the statute provides that Ag
Services nmust “(i) accept[s] demand deposits or deposits that
t he depositor may wi thdraw by check or sinm|ar neans for
paynment to third parties or others; and (ii) [be] engaged in
t he busi ness of making commercial loans.” 12 U S.C. 8§
1841(c)(1)(B). Ag Services makes commercial |oans. Ag
Servi ces contends, however, that it does not accept deposits.
The plaintiffs counter that there is a genuine issue of
mat erial fact as to whether Ag Services accepts deposits.

The defendants are not banks as commonly understood. The
def endants do not accept deposits by custonmers as conmonly
understood. The definition of a “bank” under the Bank Hol di ng

Conmpany Act, however, nmy enbrace “nonbank banks.” See Bd. of

Governors v. Dinmension Fin. Corp., 474 U.S. 361, 363 (1986).

Congress applied anti-tying safeguards to guard “agai nst the
possibility of m suse of the econom c power of a bank.”

Swerdloff v. Manm Nat’'l Bank, 584 F.2d 54, 58 (5th Cir.1978).

A busi ness that makes commercial |oans and that al so accepts
deposits may possess the type of econom c power warranting the
anti-tying saf eguards.

As expl ained by the United States Court of Appeals for
the Ninth Circuit, Congress intended a broad definition of

“deposits.” S & N Equip. Co. v. Casa Grande Cotton Fin. Co.,
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97 F.3d 337, 343 (9th Cir. 1996). A “deposit,” according to
the Ninth Circuit, includes noney held by an institution that
may be wit hdrawn on demand, regardl ess of the nmeans of
withdrawal. 1d. at 343-44. See, also, 12 C.F. R § 204.2.

Yet, the definition appears to be narrower than in previous
versions of the statute. At one tinme, the statute nerely
provi ded that the depositor have a legal right to withdraw the

funds on demand. Di nension Fin., 474 U S. at 363. Now, the

statute provides for withdrawal by check or sinm|ar neans for
paynment to third parties or others. See 12 U. S. C
§ 1841(c)(1)(B).

The plaintiffs contend that Ag Services accepts “over-
payments” on Veigel’s account, which Ag Services pays to
Vei gel on request. The plaintiffs maintain that the
“over paynents” amount to deposits. Taylor testified in her
deposition that Ag Services received paynents from governnment
prograns. Ag Services deposited those paynments, crediting
t hem agai nst the Veigel loan. On request from Veigel, Ag
Services would rel ease those funds to Veigel. |In addition,
Taylor testified that if Ag Services received paynents in
excess of the amount needed to pay on the advance loan to
Vei gel, the funds would be paid to Veigel. Taylor testified

that the paynments to Veigel could be by check. In his
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affidavit, Veigel averred that Ag Services released funds to
Vei gel and made di sbursenents requested by custoners. Veigel
averred that Ag Services would rel ease funds upon his request.

In his deposition, Veigel testified that each tine Ag
Services received noney fromthe governnent, Ag Services
applied the funds to the |oan balance. |If requested, Ag
Services released the funds to Veigel, paying Veigel by check.
| f Veigel needed noney or Ag Services held or obtained funds
in excess of what Ag Services figured as collateral, Ag
Services would, on request from Veigel, issue a check to
Vei gel and then put the anpunt back in the note to offset the
prior credit. Veigel did not direct that the noney be paid to
anyone el se for Veigel’s benefit, as Veigel attenpted to keep
the cash and pay its creditors itself.

On this record, there is a genuine issue of material fact
about how the governnent paynents and ot her paynents received
by Ag Services actually worked. Until those factual disputes
can be resolved at trial, the court cannot determ ne whether
Ag Services accepted deposits as provided under the Bank
Hol di ng Conpany Act. Consequently, the notion for sunmmary
judgnment on this count nust be deni ed.

For exanpl e, one reading of the summary judgnent evidence

suggests that Ag Services received paynents that did not
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constitute collateral and/or were in excess of the amounts
needed to service the loan. |If so, those funds may have been
held for the plaintiffs to be paid to the plaintiffs. Veigel
requested paynents directly to Veigel, but Veigel nmay have
been able to direct paynent to others. As the court

under stands the argunent by plaintiffs, the paynents may have
been by teller’s checks. |f non-collateral or overpaynents,

t hose funds may have been deposits under the Bank Hol di ng
Conmpany Act. On the other hand, they may have been coll ateral
subject to rel ease by Ag Services as part of the commerci al

| oan transaction.

The plaintiffs also argue that funds available to be
advanced under the credit agreenment at sone point becone
deposits. The plaintiffs argue that the funds beconme deposits
when Ag Services issued the teller’s checks; that is, that an
outstanding teller’s check becones a demand deposit. The
plaintiffs further contend that unadvanced portions of the
credit agreenment nust be considered deposits, since Ag
Services nmust hold funds to honor the credit agreenent. Loan
proceeds, whether advanced or held for future advances, are
necessarily part of the commercial |oan transaction. As such,
they are different than deposits. The credit arrangenent nust

be di stinguished fromthe deposit component of the definition
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of a bank, because Congress included both a commercial |oan
conponent and a deposit conponent in the definition. |f part
of the loan, then the funds should not be considered a
deposit, for purposes of determ ning whether the |l ender is a
bank. O herw se, Congress need not have required both the
acceptance of deposits and the engagenent in the business of
maki ng comrercial | oans to constitute a bank.

The court therefore concludes that it cannot determ ne
t he questions of |aw under the Bank Hol di ng Conpany Act unti
it decides the contested fact issues.

Or der

Based on the foregoing,

| T 1S ORDERED that the notion for partial summary
judgment is GRANTED as to the claimof negligent

m srepresentation and DENIED as to the clainms for violations

of the Texas Deceptive Trade Practices Act and Bank Hol di ng

Conpany Act.
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| T 1S FURTHER ORDERED t hat the claimof negligent
m srepre-sentation is DI SM SSED.

Dated this day of October, 2002.

Steven A. Fel sent hal
Uni ted States Bankruptcy
Judge
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