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IN THE UNI TED STATES BANKRUPTCY COURT
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I N RE:
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CHERYL KUHN,
PLAI NTI FF,
VS. ADVERSARY NO. 03-3493
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VEMORANDUM OPI NI ON AND ORDER

Cheryl Kuhn noves the court for summary judgnent declaring a
j udgnment debt not di schargeable under 11 U.S.C. § 523(a)(6).
Buddy Driver, the debtor, opposes the notion. The court
conducted a hearing on the notion on Novenber 10, 2003.

Kuhn, individually and as statutory heir of D ck Kuhn,

deceased, obtained a judgnent against Driver fromthe Dall as



County, Texas, Court at Law, No. 3, for $11,034.70 plus $7, 500
attorney’s fees, pre-judgnent interest at 6% treble damages of
$33,104. 19 and post-judgnment interest at 10% In this adversary
proceedi ng, Kuhn contends that the judgnment may not be di scharged
pursuant to 11 U S.C. 88 523(a)(2)(A), (a)(4) and (a)(6).! In
this nmotion for summary judgnent, Kuhn contends that under the
doctrine of collateral estoppel, the judgnent debt is excepted
from di scharge under § 523(a)(6).

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court
show that there is no genuine issue of material fact and that the
moving party is entitled to a judgnent as a matter of |aw

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986); Washington v.

Armstrong World Indus., Inc., 839 F.2d 1121, 1122 (5th G

1988). On a sunmary judgnment notion, the inference to be drawn
fromthe underlying facts nust be viewed in the |ight nost

favorable to the party opposing the notion. Anderson, 477 U. S.
at 255. A factual dispute bars sunmary judgnent only when the

di sputed fact is determ native under governing |aw. Anderson

Driver did not tinely answer the conplaint. Kuhn filed a notion
for entry of default, but Driver then filed his answer. As the Fifth
Circuit does not favor defaults, the court denied the notion fromthe
bench on Novenber 10, 2003.
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477 U. S. at 250.

The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
322. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U. S. 574, 587

(1986) .

Section 523(a)(6) excepts froman individual debtor’s
di scharge a debt “for willful and malicious injury by the debtor
to another entity or to the property of another entity[.]” 11
US C 8§8523(a)(6). A “willful” injury requires “a deliberate or
intentional injury, not merely a deliberate or intentional act

that leads to injury.” Kawaauhau v. Ceiger, 523 U S. 57, 61

(1998) (enphasis in original). To establish an intentional
injury, the creditor nust establish “either an objective
substantial certainty of harmor a subjective notive to cause

harm” Inre Mller, 156 F.3d 598, 606 (5th Gr. 1998), cert.

denied, 526 U.S. 1016 (1999). 1In addition to being willful, the
injury nust be “malicious.” 11 U S. C. 8§ 523(a)(6). Malicious

means “w thout just cause or excuse.” In re Garner, 56 F.3d 677,

681 (5th Cir. 1995). The Suprene Court in Kawaauhau di d not

col |l apse the malicious definition into the willful injury
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definition nor otherwi se read the words “and nmlici ous” out of

the statute. 1n re Gisham 245 B.R 65, 71 (Bankr. N. D. Tex.

2000). Accordingly, “[a] debtor may act deliberately or
intentionally to injure a person but have just cause or excuse to
do so.” 1d. Thus, a debt arising fromthe debtor’s infliction
of an intentional injury is dischargeable if the debtor had just
cause or excuse for inflicting the intentional injury.

Kuhn contends that the judgnent precludes relitigation of
wllful and malicious injury under 8 523(a)(6). “[I]ssue
precl usion, or collateral estoppel, bars relitigation of issues
that were actually litigated and decided in a previous action.”

In re Gober, 100 F.3d 1195, 1200 n.2 (5th Gr. 1996).

When considering the preclusive effect of a state court judgnent,
the federal court |ooks “to the state that rendered the judgnent
to determ ne whether the courts of that state would afford the

j udgment preclusive effect.” 1d. Because the judgnent agai nst
Driver was rendered in Texas state court, the Texas rul es of

i ssue preclusion apply. “[Clollateral estoppel ‘bars
relitigation of any ultimate issue of fact actually litigated and
essential to the judgnent in a prior suit, regardl ess of whether

the second suit is based upon the sanme cause of action.”” |[In re

&ober, 100 F.3d 1195, 1201 (5th G r. 1996) (quoting Bonniwell v.

Beech Aircraft Corp., 663 S.W2d 816, 818 (Tex. 1984). Texas

| aw al so provides that, before applying collateral estoppel, the



court nust determne that “the facts asserted in the second
proceeding were fully and fairly litigated in the first, that the
facts were essential to the judgnent, and that the parties were
cast as adversaries in the first action.” 1d. Wile the cause
of action does not need to be the sane for collateral estoppel to
apply, the party asserting collateral estoppel nust establish
that “the issue is identical to an issue in the prior action.”

ol dstein v. Commin for Lawer Discipline, 109 S.W3d 810, 812

(Tex. App.—Dallas 2003).

Kuhn contends that the state court record establishes all of
the coll ateral estoppel elenments; Driver disagrees.

Kuhn’s conplaint in state court alleged that Driver and a
co-def endant agreed to repair Kuhn’s vehicle, but failed to
perform Kuhn returned the vehicle to Driver for further
repairs. But he again failed to repair the vehicle. Wen Driver
returned the vehicle, Kuhn alleged that parts were m ssing and
that the original transm ssion had been renoved and replaced with
a defective transmssion. Kuhn alleged clains for fraud,
negl i gent m srepresentation, breach of inplied warranty, breach
of express warranty and negligence. Kuhn further all eged that
the acts had been done knowi ngly and intentionally, resulting in
a basis to award trebl e damages under the Texas Deceptive Trade
Practices Act.

Driver appeared at trial in the state court with counsel.



The transcript of the trial has not been submtted to this court.
The state court entered findings of fact and concl usi ons of | aw.
In finding nunber four, the state court found that Driver

repl aced the transm ssion w thout a nechani cal need or
justification and wi thout authorization. In finding nunber

seven, the court awarded trebl e danages under the Deceptive Trade
Practices Act.

Ther eupon, the court entered the judgnent against Driver,
summari zed above.

The state court judgnent awarded treble damages. Kuhn
argues that inplicitly the state court nust have found that
Driver acted deliberately or intentionally. Kuhn alleged in the
conplaint that Driver acted knowi ngly and intentionally. The
Deceptive Trade Practices Act authorizes the recovery of treble
damages if an act had been commtted knowi ngly or intentionally
as follows:

In a suit filed under this section, each consuner who

prevails nmay obtain: (1) the anmount of econom c damages

found by the trier of fact. |If the trier of fact finds
that the conduct of the defendant was comm tted

know ngly, the consuner may al so recover damages for

ment al angui sh, as found by the trier of fact, and the

trier of fact may award not nore than three tines the

anount of econom c damages; or if the trier of fact

finds the conduct was commtted intentionally, the

consuner may recover danmages for nmental anguish, as

found by the trier of fact, and the trier of fact may

award not nore than three tinmes the anmount of damages
for nmental angui sh and econom c danages.

Tex. Bus. & Commerce Code Ann. § 17.50(b)(2002).
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Based on findings four and seven and the award of trebl e damages,
Kuhn woul d have this court infer that Driver acted know ngly or
intentionally.

The state court did not make an express finding of a know ng
or intentional act. This court does not have the transcript of
the state court trial. The court therefore cannot ascertain
whet her the el enents of “knowi ngly” or “intentionally” had been
actually litigated. The state court trebled only economc
damages. That suggests a finding of “knowi ngly” under 8§ 17.50 of
t he Texas Business and Commerce Code. Assumng an inferenti al
finding of “knowi ngly” under the Texas statute does not neet the
definition of “wllful” injury under 8 523(a)(6).

On the other hand, if the court had a basis to infer a
finding of “intentionally” under the Texas statute, that does not
|l ead to the conclusion that the state court determ ned that
Driver deliberately or intentionally acted to cause harm or
injury as required under 8 523(a)(6). It nerely leads to the
conclusion that Driver deliberately or intentionally acted to
remove the transm ssion and that such action led to injury.
Consequently, the court cannot conclude that the “wllful”
conponent of 8§ 523(a)(6) had been involved or actually litigated
in the state court trial

The state court found that Driver acted w thout a nechani cal

need or justification and w thout authorization. Kuhn argues



that neets the “w thout just cause or excuse” el enent of

8§ 523(a)(6). Although the finding was not necessary for an award
of treble damages,? the finding is identical to the § 523(a)(6)
definition. Consequently, the court finds that the “malicious”
conponent of 8§ 523(a)(6) has been actually litigated in the state
court trial.

Based on this analysis, Kuhn has established one of the two
el ements of 8 523(a)(6). Wthout both, Kuhn has not established
that the judgnment debt should be excepted from di scharge under
8§ 523(a)(6) based on collateral estoppel. However, the trial
Wil be limted to the “willful” elenent. Accordingly,

| T IS ORDERED that the notion for summary judgnent is

GRANTED | N PART and DEN ED I N PART.

IT IS FURTHER ORDERED that the trial is set for January 30,

2004, at 9:30 am The trial will belimted to the “willful”

element of 11 U. S.C 8§ 523(a)(6). Consistent with the |ocal
rules of this court, the parties nust certify to a good faith
settlenment effort before the trial begins.

#H##END OF ORDER###

2The Deceptive Trade Practices Act does not require a
simlar elenment for a recovery.
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