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The following constitutesthe order of the Court.

Signed June 2, 2004. % £ %@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

IN RE
VECTRI X BUSI NESS SOLUTI ONS,

INC., et al.
DEBTORS.

CASE NO. 01-35656- SAF- 11
(Jointly Adm ni stered)

J. JAMES JENKI NS, TRUSTEE FOR
THE VECTRI X BUSI NESS SCLUTI ONS
L1 QUI DATI NG TRUST,

PLAI NTI FF,
VS. ADVERSARY NO. 03-3843

FANDANGO, | NC.,
DEFENDANT.
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VEMORANDUM OPI NI ON AND ORDER

Fandango, Inc., the defendant, has filed a notion for a
summary judgnent dism ssing the conplaint filed by J. Janes
Jenkins, the trustee for the Vectrix Business Sol utions
Li quidating Trust. Jenkins has filed a response opposing the
notion. Fandango filed a reply to Jenkins' response. The court

conducted a hearing on the notion on March 30, 2004.



Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court
show that there is no genuine issue of material fact and that the
nmoving party is entitled to a judgnent as a matter of |aw

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986); Washington v.

Armstrong World Indus., Inc., 839 F.2d 1121, 1122 (5th G

1988). On a sunmary judgnment notion, the inferences to be drawn
fromthe underlying facts nust be viewed in the |ight nost
favorable to the party opposing the notion. Anderson, 477 U. S.
at 255. A factual dispute bars sunmary judgnent only when the
di sputed fact is determ native under governing law. 1d. at 250.
The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
322. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586-

87 (1986).
In this adversary proceedi ng, Jenkins seeks to recover
$247,769. 53 all egedly owed for services provided by Vectrix

Busi ness Sol utions, Inc., to Fandango under a consulting



agreement, less a credit of $46,663.60. Jenkins also seeks to
col |l ect Texas sal es taxes of $63,740.43. Jenkins alleges clains
for turnover, suit on account, breach of contract, collection of
sal es taxes and attorney’'s fees. Jenkins filed his conplaint on
Cct ober 23, 2003.

On Cctober 12, 2000, Vectrix and Fandango entered the

consul ting agreenent. The agreenent provides: “Governing Law

Thi s Agreenent shall be governed by, and construed in accordance
with, the laws of the State of New York, w thout regard to choice

of law rules.” § 27. The agreenent also provides: “LIMTATION

OF LIABILITY: NO ACTI ON UNDER THI S AGREEMENT MAY BE BROUGHT BY

El THER PARTY AGAI NST THE OTHER PARTY MORE THAN ONE (1) YEAR AFTER
THE OTHER PARTY S REASONABLE KNOW.EDGE OF SUCH CAUSE OF ACTI ON.”
115.

On July 9, 2001, Vectrix filed its petition for relief under
Chapter 11 of the Bankruptcy Code. By order entered January 4,
2002, Vectrix confirmed a plan of reorganization. The plan
created the Vectrix Business Solutions Liquidating Trust. On
January 15, 2002, Jenkins becane the trustee.

Jenkins’ attorney wote to Fandango, by letter dated January
25, 2002, requesting paynment of $247,769.53. Jenkins obtained a
docunent titled “Detail H storical Aged Trial Bal ance,” dated
July 22, 2002, showi ng amobunts due by Fandango. Jenkins’

attorney wote another letter to Fandango, dated August 7, 2002,



raising the sales tax issue. By letter dated August 9, 2002,
Jenki ns’ attorney denmanded paynent of the sales tax. By letter
dat ed Novenber 14, 2002, Jenkins’ attorney sought paynent from
Fandango of both the anmpbunt due for services rendered and the
sal es taxes.

Fandango contends that, on this record, Jenkins failed to
comence his law suit within one year of Jenkins’ reasonable
knowl edge of his cause of action. Jenkins knew of the account
bal ance by January 25, 2002, and the sal es taxes by August 9,
2002. Jenkins filed the conplaint on Cctober 23, 2003. As a
result, Fandango contends that the suit is barred by the
contractual limtations period. Fandango further contends that
Vectrix waived any statutory |imtations period by agreeing to
the contract, and woul d be estopped from contendi ng ot herw se.
Fandango asserts that this waiver and estoppel is binding on
Jenki ns. Fandango further contends that, as a result, Jenkins is
not entitled to a turnover of funds nor to attorney’'s fees.

New York |aw all ows parties to contract for a one-year

l[imtations period. Kassner & Co. v. City of New York, 389

N.E 2d 99, 103 (N. Y. 1979). There is no genui ne issue of
material fact that if New York | aw applies, the conplaint is not
tinmely. The court nust determ ne whether the New York choice of
| aw provision in the agreenment is binding.

Texas | aw recogni zes the parties’ autonony to select the | aw



to be applied to their contract. Exxon Corp. v. Burglin, 4 F.3d

1294, 1298 (5th Gr. 1993). A Texas court would honor the
contractual choice of |aw provision unless (i) the chosen state
has no substantial relationship to the parties to the transaction
and there is no other reasonable basis for the parties’ choice or
(1i) the law of the chosen state violates a fundanental policy of

the State of Texas. DeSantis v. Wackenhut Corp., 793 S.W2d 670,

677-78 (Tex. 1990).

Texas | aw provides a four-year statute of limtations for
contract actions. Tex. Cv. Prac. & Rem Code § 16.004(a)(3).
Texas | aw further provides that parties may contractually [imt
the time wthin which parties may bring an action under an
agreenent to two years. Tex. Cv. Prac. & Rem Code § 16.070.
That constitutes a |egislated public policy. The determ nation
by the Legislature of the tine to access a state’s courts for the
resolution of a contract dispute is a fundanental public policy.
DeSantis, 793 S.W2d at 680 (fundanental nature of the policy at
stake, not outcone of litigation, governs analysis). New York
| aw permitting an agreed one-year limtation violates the Texas
policy establishing a mnimumof two years. Consequently,
honoring the contractual choice of |aw provision wiuld violate a
fundanental public policy of the State of Texas.

Wth regard to whether the parties to the transaction had a

substantial relationship with New York, Fandango is a Del aware



corporation, with its principal place of business in Santa

Moni ca, California. According to Eden Warner, Fandango’ s current
chief financial officer, Fandango had been forned in 1999 by two
New York venture capital firms. Fandango had busi ness operations
in New York through officers associated with the venture capital
firms. Fandango noved its headquarters to Santa Monica in the
summer of 2000 but continued to do business in New York until
March 2001, including accounting and treasury functions.

Vectrix had originally been a Nevada corporation, but re-
incorporated in Delaware. Vectrix had its principal place of
business in Dallas, Texas. Bruce Or, the former Vectrix
president, submtted an affidavit in which he avers that he
negoti ated the contract with Fandango on behal f of Vectrix. He
negoti ated by tel ephone fromDallas. He never went to New York
or California to negotiate the contract. He signed the contract
in Dallas.

According to Or, Fandango enpl oyees woul d cone to Texas to
performduties under the contract, but Vectrix enpl oyees never
went to New York to work under the contract. Warner averred that
Vectri x enpl oyees would go to California to work under the
contract. Vectrix would deliver web-based services for Fandango
to sell novie tickets for theaters around the country, including
in New York and California. Or avers Vectrix used a M nnesota

conpany to performa portion of its work.



Vectri x devel oped proposals for and with Fandango in the
spring of 2000. Vectrix generated the proposals from Dall as.

Under the contract, notices for Vectrix were provided to its
Dallas office. Notices for Fandango were provided to its Santa
Moni ca office, with copies to its New York | awers.

On this summary judgnent record, there is a genuine issue of
mat eri al fact whether the parties had a substantial relationship
with New York to support the parties’ contractual choice of |aw.

Wth regard to whether the parties to the transaction had
anot her reasonabl e basis to choose New York | aw, Fandango argues
that the parties intended a strict limtations period for
contractual disputes to be taken to court. Because New York
allows for a contractual one-year period, Fandango argues that
the inplenentation of the parties’ intent provides a reasonable
basis for the selection of New York law. The summary judgnent
record does not lead only to a finding of intent to expeditiously
conpel litigation by selecting New York I aw. |ndeed, Fandango
argues that California | aw woul d recogni ze the one-year
limtation as well. On this summary judgnent record, there is a
genui ne issue of material fact of whether the parties had a
reasonabl e basis to choose New York | aw.

Whet her or not the parties had a substantial relationship to
New York or another reasonable basis to choose New York |aw, the

choi ce of | aw provision, because of the [imtations, violates a



fundanental policy of Texas and woul d not be honored.

| f the contractual choice of lawis not binding, this
summary judgnent record further denonstrates that there is a
genui ne issue of material fact concerning the law to apply.
Jenkins contends that if the contractual choice of |aw provision
is not binding, then Texas | aw nust be applied. Fandango
responds that the court nust then determ ne whether New York,
Texas or California | aw applies, based on the state with the nost

significant relationship to the transaction. 1n re Consol.

Capital Equities Corp., 143 B.R 80, 85 (Bankr. N. D. Tex. 1992);

See also Inre Prof’'l Investors Ins. Group, Ilnc., 232 B.R 870,

884 (Bankr. N.D. Tex. 1999)(court exam nes equities and contacts
of the transaction and the parties).

Because of this genuine issue of material fact concerning
the determ nation of the choice of |aw, consideration of waiver
and estoppel is premature. Unless the action is barred by the
contractual limtations, the court cannot conclude that a
turnover judgnment or attorney’s fees would be precluded.

Jenkins noves to strike sunmary judgnment evidence submtted
wi th Fandango’s reply. Jenkins requests nonetary sanctions as
wel | .  Fandango opposes the notion to strike and, in turn,
requests sanctions as well. Jenkins contends that Fandango’'s
summary judgnent evidence contains inadm ssible hearsay w thout a

proof of the business records exception. Fandango responds that



it only offers the evidence to denonstrate New York contacts, and
not for the truth of the matter contained in the exhibits.
Jenkins al so contends that the docunents had not been tinely
produced. Fandango responds that it did not search for the
docunents until it |learned that Jenkins contested the contractual
choice of law provision in the underlying agreenent. Jenkins
argues that Fandango did not disclose the nanes of w tnesses, but
Fandango responds that it only identified those individuals as a
result of the New York contacts issue raised in Jenkins' summary
j udgnent response. Jenkins objects to the sunmary judgnment
affidavit of Fandango’s current chief financial officer, Eden
Warner. Fandango replies that Warner may submit an affidavit
based on his current position with Fandango. Both sides request
sancti ons.

The notion to strike will be denied. The conpeting notions
for sanctions will be denied. The parties have denonstrated a
genui ne issue of material fact regarding the choice of |aw
question presented in this litigation. Once Jenkins denonstrated
that the application of the parties’ choice of |aw contractual
provi sion would conflict with a fundanental Texas public policy,
a new material issue becane ripe for consideration, and rel ated
di scovery. The court considers the summary judgnent evidence to
denonstrate a factual dispute for resolution at trial

Based on the foregoing,



| T IS ORDERED that the notion for summary judgnent is
DENI ED.

| T 1S FURTHER ORDERED that the notion to strike and the
notions for sanctions are DEN ED.

#H##END OF ORDER###
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