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VEMORANDUM OPI NI ON AND CORDER

On August 12, 2003, Plaintiff GPR Hol dings Liquidating Trust
filed this adversary proceedi ng agai nst Defendant Kerr-MCee

Energy Services Corp. In its conplaint, the trust, as successor



to the debtor, GPR Holdings, L.L.C.,! pursuant to a confirned
pl an of reorganization, seeks to recover a noney judgnment of
$2,575,253.41 for the principal and interest allegedly due for
t he purchase of natural gas by Kerr-MGee, which fornmerly
conduct ed busi ness as HS Energy Services, Inc.

Kerr-MCee asserts several affirmative defenses in response
to GPR s conplaint, and contends that it paid for the natural gas
by offsetting the amount it owed GPR with obligations owed to it
by Aurora Natural Gas LLC and Western Natural Gas LLC, both
affiliates of GPR Beginning in 1997, Kerr-MGee's predecessor,
HS, began buying and selling natural gas to and from both Aurora
and Western. In May 2000, GPR executed two Corporate CGuaranties,
whi ch stated that GPR woul d guarantee the debts owed to HS by its
affiliates Aurora and Western. In Decenber 2000, HS entered into
a Net Settlenent Agreenment with Aurora and Western, allow ng the
three parties to set off anobunts which becane due as a result of
sal es and purchases between them The Net Settl enent Agreenent,
however, did not apply to the financial obligations of any
affiliates of the parties to the transaction, including GPR In
January 2001, HS entered into a contract with GPR to purchase
natural gas between June 2001 and August 2001. The contract

between HS and GPR did not include a right to setoff debt

The court refers to both the plaintiff trust and the debtor as
GPR for ease of reference throughout this opinion.
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obl i gati ons between them

Kerr-MCee argues that the two Corporate Guaranties executed
by GPR which guarantee the obligations of Aurora and Western
affords Kerr-MCee the right to a setoff against GPR  GPR argues
that Kerr-MGCee does not have the right to setoff its obligations
to GPR because (1) the setoff provision in the Net Settl enent
Agreenents between HS, Aurora, and Western do not apply to GPR as
a corporate affiliate; (2) the Corporate Guaranties guarantee
only debt liabilities and neither provides for the assunption of
debts nor includes any right to a setoff; and (3) the conbination
of the contract to purchase natural gas between HS and GPR, the
Corporate Cuaranties, and the Net Settlenent Agreenents
denonstrate an intention to disallow the right to setoff between
Kerr-McCGee and GPR.  Both parties nove for summary judgnent. The
court conducted a hearing on the notions on June 23, 2004.

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court
show that there is no genuine issue of material fact and that the
moving party is entitled to a judgnent as a matter of |aw

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986); Washington v.

Armstrong World Indus., Inc., 839 F.2d 1121, 1122 (5th G

1988). On a sunmary judgnment notion the inferences to be drawn



fromthe underlying facts nust be viewed in the |ight nost
favorable to the party opposing the notion. Anderson, 477 U. S.
at 255. A factual dispute bars sunmary judgnment only when the
di sputed fact is determ native under governing law. 1d. at 250.
The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
322. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586-

87 (1986). The court applies the sane standards to the cross-
nmotion for summary judgnent.

Inits first affirmative defense, Kerr-MGee asserts that
t he conpl ai nt nmust be dism ssed for |ack of subject matter
jurisdiction. This court has subject matter jurisdiction. 28
US C 8§ 1334(b). GPR asserts a breach of contract claim
prem sed on a pre-bankruptcy petition sale of natural gas. The
cl ai m becane property of the bankruptcy estate as of the filing
of the bankruptcy petition on August 14, 2001. 11 U S. C
8 541(a). The United States District Court for the Northern
District of Texas has jurisdiction over all property of the
bankruptcy estate. 28 U S.C. §8 1334(e). The proceedi ng has been

referred by the district court to the bankruptcy court. 28



US C 8§ 157(a); Msc Order. No. 33. The liquidation of a claim
bel ongi ng to the bankruptcy estate can have a conceivabl e effect

on the bankruptcy estate. 1n re L.D. Brinknman Holdings, Inc.,

310 B.R 686, 688 (Bankr. N.D. Tex. 2004). As aresult, this
proceeding is “related to” a case under the Bankruptcy Code. 28
U S C 8 1334(b). Therefore, the bankruptcy court has subject
matter jurisdiction. The liquidation of a pre-petition breach of
contract claimowned by the debtor raises a non-core nmatter.

That does not affect the bankruptcy court’s subject matter
jurisdiction. 28 U S.C. 8§ 157(c).

Kerr-McCGee’'s second affirmati ve defense asserts that the
conpl ai nt nmust be dism ssed for inproper venue. As discussed
above, this proceeding is related to the GPR bankruptcy case.
The underlyi ng bankruptcy case was properly filed in this
district. 28 US.C. 8 1408. This adversary proceeding is
properly filed in this district. 28 U S.C. § 1409(a).

As its third affirmati ve defense, Kerr-MGee contends that
GPR s conplaint fails to state a clai mupon which relief may be
granted. The conplaint alleges that GPR sold natural gas to
Kerr-MCee pursuant to a contract and that Kerr-MGee failed to
pay for the natural gas, thereby giving rise to a claimfor
breach of contract. The conpl aint obviously states a claimfor
relief. Kerr-MGee argues, however, that any recovery by GPR

will only benefit its secured creditor. The distribution of the



assets of a bankruptcy estate to the creditors of the estate,
based on the priorities recognized by the Bankruptcy Code, has no
bearing on jurisdiction, venue, the existence of a claimfor
relief, or the standing of the representative of the bankruptcy
estate to |iquidate property of the estate.

Havi ng resol ved those affirmative defenses, the court turns
to the essence of the parties’ dispute. Kerr-MCee and its
predecessor HS purchased natural gas from GPR pre-petition
Kerr-MCGee did not pay for the natural gas by transferring noney
to GPR Instead, Kerr-MGee asserts that it paid for the natura
gas by offsetting amounts owed to Kerr-MGCee by GPR s affiliates
Aurora and Western. GPR contends that Kerr-MGee | acked
authority to offset the debt making Kerr-MGee' s actions
ineffective to pay the debt. GPR seeks a noney judgnent to
collect the debt. Kerr-MGCee requests that the conpl aint be
di sm ssed under the doctrines of setoff and recoupnent.

Kerr-MCGee did not argue the doctrine of recoupnent on its
nmotion for summary judgnment and the court considers that
affirmati ve def ense abandoned.

Wth regard to the doctrine of setoff, the Bankruptcy Code
“does not affect any right of a creditor to offset a nmutual debt
owi ng by such creditor to the debtor that arose before the
comencenent of the [bankruptcy] case . . . against a claimof

such creditor against the debtor that arose before the



commencenent of the case.” 11 U.S.C. 8§ 553(a). The parties
agree that Cklahoma | aw governs the transaction. Cklahoma | aw
t herefore determ nes whether Kerr-MGee had a right to offset.
Ckl ahoma recogni zes the power of courts to offset debts
under comon | aw, especially in circunstances of insolvency.

Caldwel | v. Stevens, 167 P. 610, 612 (Ckla. 1917); Southern

Surety Co. v. Maney, 121 P.2d 295, 298 (kla. 1941). GPR

transferred gas in the nonths of March through July 2001. Under
the parties’ contract, a significant portion of the anount due
under the contract woul d have been within ninety days of GPR s
bankruptcy case. GPR filed its bankruptcy petition on August 14,
2001. Under the Bankruptcy Code, GPR is presuned to have been

i nsolvent during that period. 11 U S.C. 8§ 553(c). Under the

Okl ahoma case | aw, offset does not occur by operation of |aw.

The parties agree that Okl ahoma | aw al so allows parties to
contract for offset of nutual debts.

Pursuant to 11 U.S. C. § 553 and Ckl ahoma | aw, Kerr-MGCee
nmust establish three elements to have been entitled to setoff:
(1) a pre-petition debt owed by Kerr-MCee to GPR, (2) a pre-
petition claimof Kerr-MGee against GPR;, and (3) the debt and

the claimnust be nutual obligations. See Braniff Airways, Inc.

v. Exxon Co., USA 814 F.2d 1030, 1034 (5th Cir.1987).

There is no genuine issue of material fact concerning the

fol | ow ng:



Begi nning in 1997, HS entered several contracts for the sale
and purchase of natural gas with Aurora and Western. HS sold
natural gas to, and purchased natural gas from Aurora and
West er n.

On May 2, 2000, GPR executed two Corporate Guaranties. GPR
guaranteed to HS the indebtedness owed to HS by Aurora and
Western. The two Corporate Guaranty agreenents provide that GPR

“WIIl fully and pronptly pay, perform and di scharge when due al

liabilities and obligations . . . arising out of or relating to
bligor’s various gas purchase agreenents . . . Quarantor further
agrees . . . to pay oligee on denmand, all suns due from Qbligor

.” (enphasis added). The Corporate Guaranties do not provide
for the offset of obligations, nor do they assune any of the
liabilities of Aurora or Western. The guaranty by GPR under both
Corporate CGuaranties are only to the liabilities which conme due
on demand. The guaranty agreenents were never revoked by GPR
HS and GPR had not yet entered a natural gas purchase contract.

On Decenber 28, 2000, HS entered into Net Settlenent
Agreenments with Aurora and Western providing for setoff of
anounts due as a result of natural gas sales anong them GPR was
not a party to those agreenents. The agreenents expressly do not
apply to obligations of affiliated persons who were not parties
to the agreenents. Therefore, the Net Settl|lenent Agreenents do

not provide contractual authority for Kerr-MCee to offset Aurora
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or Western obligations against Kerr-MGee' s obligations to GPR

On January 1, 2001, HS entered a natural gas contract with
GPR.  On August 1, 2001, Kerr-MCee acquired HS. Kerr-MGee
purchased natural gas from GPR between April and August 2001 in
t he amount of $2, 109, 778.00. The natural gas contract between HS
and GPR does not provide for the setoff of obligations involving
HS transactions with Aurora and Western.

Kerr-MCee has presented sunmary judgnment evi dence regarding
setoff as foll ows:

For the transfers of gas during March 2001, gas bought from
GPR was netted agai nst anmounts owed by Western and Aurora, with a
net bal ance due to Kerr-MCee paid by wire transfer received from
GPR.  For the transfers of gas during April 2001, gas bought from
GPR was netted agai nst anounts owed by Western and Aurora, with a
net bal ance owed by Kerr-MGee paid by wire transfer to Aurora.
For the transfers of gas during May 2001, June 2001 and July
2001, gas bought from GPR was netted agai nst anmounts owed to HS
by Western and Aurora. There is no summary judgnment evidence
that Kerr-MGee ever nmade a demand on GPR to pay the obligations
of Aurora or Western under the guaranty agreenents. Kerr-MGCee’s
summary judgnent evidence indicates that, w thout applying the
setoff, Kerr-MCee would owe the principal anmount of
$2, 109, 778.00 for natural gas delivered by GPR from April through

July 2001. GPR accepts this nunber.



On this record, Kerr-MGee owed a pre-petition debt to GPR
Kerr-MCGee had a pre-petition claimagai nst GPR based on GPR s
guaranty of the debts of Aurora and Western for the natural gas
purchased by Aurora and Western from Kerr-MGee. The Bankruptcy
Code defines a “claini as a right to paynent however contingent.
11 U.S.C. 8 105(5). The guaranty agreenments fit within this
definition.

GPR asserts that Kerr-MGCGee has not presented summary
j udgnent evidence establishing that it actually applied the
setoff pre-petition. |If it did not, then the setoff would be
stayed pursuant to 11 U S.C 8§ 362(a)(7). For purposes of
anal yzing the nutuality of the obligation, the court assunes that
Kerr-MCee applied the setoff pre-petition.

Mutuality is satisfied when the offsetting obligations are
held by the sanme parties in the sane capacity (that is, as
obligor and obligee) and are valid and enforceable, and (if the
i ssue arises in bankruptcy) both offsetting obligations arise
either pre-petition or post-petition, even if they arose at

different tinmes out of different transacti ons. In re Doctors

Hosp. of Hyde Park, Inc., 337 F.3d 951, 955 (7th Cr. 2003); In

re Davidovich, 901 F.2d 1533, 1537 (10th G r. 1990); see, e.g.,

In re Bevill, Bresler & Schul man Asset Munagenent, 896 F.2d 54,

59 (3d Cir. 1990); In re Bay State York Co., 140 B.R 608, 613-15

(Bankr. D.Mass. 1992); In re Thurston, 139 B.R 14, 15 (Bankr.
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WD. Mb. 1992). At the tinme of each offset, the contingent nature
of the guaranty had not been renoved. Kerr-MGee made no denmand
on GPR to pay under the guaranty agreenents after Aurora or
Western failed to pay Kerr-MGee. GPR, Aurora, and Western were
all separate legal entities. Kerr-MGCee bought natural gas from
GPR.  Kerr-MGCGee bought and sold natural gas fromand to both
Western and Aurora. Their guaranty agreenents do not provide for
GPR s assunption of either Aurora’ s or Western’s debt to Kerr-
McCGee. There is no mutuality of the obligations of Kerr-MGCee
and GPR with Kerr-MGee and Western or Kerr-MGCGee and Aurora.
Wt hout a demand or an assunption, the guaranty agreenents do not
make the debt and claimmutual obligations.

Kerr-MGCee contends that Okl ahoma case | aw allows setoff of

guaranteed obligations, citing Jones v. England, 782 P.2d 119

(Ckla. 1989). GPR responds that the Okl ahonma Suprene Court
l[imted its holding in Jones to financial institutions and

i nsurance conpanies, citing Cawford v. Guardian Life |Insurance

Co., 954 P.2d 1235 (kla. 1998), and other cases. This court

di sagrees with both parties’ reading of Jones. The case requires
“mutual obligations.” In Jones, an insolvent plaintiff brought
suit on a guaranty. The defendant sought to setoff paynents nade
to the plaintiff. Kerr-MGee has not nmade a demand on the
guaranty. Kerr-MGee did not file suit on the guaranty after

Western and Aurora failed to pay and GPR failed to respond to a
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demand on the guaranty. Jones does not stand for the proposition
that amounts owed to Kerr-MGee fromthird parties may be of fset
agai nst anmounts Kerr-MGee owes GPR, sinply because GPR
guaranteed the third parties obligations. Jones al so does not
stand for the proposition that the nere existence of the guaranty
creates a nutual obligation under these circunstances. As

previ ously expl ai ned, the guaranty agreenents do not assune the
debts of Western and Aurora to Kerr-MGee. The guaranty
agreenents do not provide for setoff of the debts of Wstern and
Aur or a.

On this record, there is no basis under klahoma case | aw or
common | aw or under the parties’ contracts to find the
obligations nutual at the tinme of Kerr-MGCee's actions to apply
its debt to GPR against anpbunts owed to it by Western and Aurora.

Accordingly, GPR shall be granted a partial summary judgnent
declaring that Kerr-MGee could not setoff the anmounts owing to
Kerr-MCGee by Aurora and Western agai nst the anounts Kerr-MCee
owed GPR, neking the Kerr-MGee debt to GPR under their contract

due and owi ng. 2

*The court does not address whether setoff may be ripe in this
litigation. Aurora and Western have both filed their own bankruptcy
cases. Kerr-MCee may have clainms in those cases, as a result of this
decision, if not otherw se holding clains. If the clains are not
pai d, the court may have to address a Kerr-MGCee claimon the guaranty
in the GPR case. The court has no basis on this summary judgnent
record to opine on how the post-petition events and the treatnent of
creditors in each bankruptcy case may affect setoff rights in the GPR
case. Depending on devel opnents in the several cases, Kerr-MGCee may
seek relief fromthis court to make demand on its guaranty. |If Kerr-
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Kerr-MCee argues that GPR never objected to the pre-
petition setoff or to the course of conduct of the parties as
denonstrated by its sunmary judgnent evi dence concerning net
paynments and wire transfers in the March through July 2001 tine
period. 1In essence, in its sumary judgnent notion, Kerr-MGCee
argues that GPR has waived any objection to the setoff based on
the parties’ prior business dealings. Kerr-MCee filed a
separate notion for leave to file an anended answer to add the
affirmati ve defenses of waiver and estoppel based on the parties’
prior business dealings which allegedly established a course of
conduct .

GPR objects to the notion for leave to file an anended
answer. GPR contends that the notion is untinely and will unduly
prejudice GPR.  Kerr-MCee filed its original answer on Septenber
12, 2003. Kerr-MCee filed its notion for leave to file an
anended answer on May 17, 2004. Kerr-MGee does not have an
adequat e expl anation for the del ay.

Nevert hel ess, leave to file an anmended pl eadi ng shoul d be
liberally granted. Fed. R Cv. P. 15(a), nade applicabl e by

Bankruptcy Rule 7015. The affirmative defenses of waiver and

McGee effectively receives that relief, the court will then have to
consi der how a post-petition demand will play against a post-petition
judgnent on a breach of contract claim While mutuality nust exist
pre-petition, the court nust consider equity in the fashioning of a
post-petition judgnent. The court assumes that, as a result, the
parties will engage in good faith settlenent discussions.
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estoppel are inplicit in the sunmary judgnent evi dence presented
by Kerr-MGee. As both parties recognize, under Cklahoma | aw,
setof f does not occur by operation of law. Rather, courts apply
setoff as an equitable consideration. Unless the GPR bankruptcy
case will pay clainms in full, in equity, Kerr-MGCee's waiver and
est oppel defenses should be determ ned on their nerits at trial.
This is not a situation where a party seeks to add a claim
or a defense when it is about to lose on the nerits of the claim

or defense presented. See Matter of Southmark Corp., 88 F.3d 311

(5th Cr. 1996). Rather, this is a situation where the defense
isinplicit in the defendant’s approach to the case.
Consequently, the court should only deny the notion if the
anended pl eadi ng woul d work an undue hardship on GPR

The nmere fact of additional discovery does not anmount to
undue prejudice. Gven the summary judgnent evidence, GPR should
only need limted additional discovery. The court will nodify
t he scheduling order to accommodate the needed di scovery and
assure that the remaining issues be pronptly set for trial

GPR argues that the activities in the relatively short
period of time before the bankruptcy petition cannot give rise to
a course of conduct upon which to prem se waiver or estoppel.
| ndeed, the sunmary judgnent evidence denonstrates a genuine
i ssue concerning the parties’ intentions and understandi ng of

their conduct. The court will not entertain a notion for summary
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j udgnment on the waiver, estoppel or course of conduct defenses.

Based on the foregoing,

| T IS ORDERED t hat Kerr-MGee Energy Services Corporation’s
notion for leave to file an anended answer i s GRANTED.

| T I S FURTHER ORDERED t hat GPR Hol di ngs Liquidating Trust’s
nmotion for summary judgnment is GRANTED wi thout prejudice to Kerr-
MGee' s affirmative defenses of waiver and estoppel based on the
parties’ prior business dealings.

| T I S FURTHER ORDERED t hat Kerr-MGCee's notion for summary
j udgnent i s DEN ED

| T 1S FURTHER ORDERED that the parties may conduct limted
di scovery on the waiver, estoppel and business dealings
affirmati ve defenses, to be conpl eted by Septenber 30, 2004.

| T 1S FURTHER ORDERED that the trial docket call is

conti nued to Cctober 12, 2004, at 1:30 p.m

#H##END OF ORDER###
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