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The following constitutesthe order of the Court.
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United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:
SENI OR LI VI NG PROPERTI ES, LLC,

et al.,
DEBTORS.

CASE NO. 02-34243- SAF-11
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VEMORANDUM OPI NI ON AND ORDER

Jenkens & G lchrist, a professional corporation, has filed
an application, as supplenented, for the final allowance of
conpensati on and rei nbursenent of expenses as counsel for the
Oficial Commttee of Unsecured Creditors of Senior Living
Properties, LLC, et al. (SLP). 11 U S.C. § 330(a). GVAC
Commerci al Mortgage Corporation filed an objection to the
application. GVAC contends that Jenkens exceeded the scope of
the commttee s function, in part, and charged for overhead and
for excessive conferences. The court conducted a hearing on the

application on February 12 and 26, 2004. At the hearing, GVAC



stated that its objections would be resolved by a ten percent
reduction in the application. Jenkens voluntarily reduced its
application by $50, 000.

The determ nati on of conpensation and rei nbursenent of
expenses under 8 330(a) for professional persons enpl oyed under
11 U.S.C. § 1103 constitutes a core matter over which this court
has jurisdiction to enter a final order. 28 U S C
88 157(b)(2) (A and (O and 1334. This nmenorandum opi ni on
contains the court’s findings of fact and concl usions of |aw
requi red by Bankruptcy Rules 7052 and 9014.

To determ ne reasonabl e conpensation under § 330(a) for the
services rendered, the court nust determ ne the “nature and

extent of the services supplied by” the attorneys. [In re First

Colonial Corp. of Am, 544 F.2d 1291, 1299 (5th GCr. 1977), cert.

denied, 431 U. S. 904 (1977). The court nust al so assess the
val ue of the services. These two factors conprise the conponents

for the | odestar calculation. See Cobb v. MlIler, 818 F.2d 1227

1231 (5th Gr. 1987). Cenerally, the lodestar is cal cul ated by
mul ti plying the nunber of hours reasonably expended by reasonabl e

hourly rates. Hensley v. Eckerhart, 461 U S. 424 (1983). To

determ ne the hours reasonably expended, the court nust assess
the tangi bl e benefit provided to the bankruptcy estate by the

servi ces rendered. In re Pro-Snax Distribs., Inc., 157 F.3d 414,

426 (5th Cir. 1998).



The court may then adjust the conpensation based on the

Johnson v. Georgia H ghway Express, Inc., 488 F.2d 714 (5th G

1974), factors. Blanchard v. Bergeron, 489 U S. 87, 91-92

(1989). The Johnson factors may be relevant for adjusting the

| odestar cal cul ati on but no one factor can substitute for the

| odestar. 1d. Rather, the |odestar shall be presuned to
establish a reasonable fee with adjustnents nade when required by

specific evidence. Pennsylvania v. Delaware Valley Ctizens’

Council for Cean Air, 478 U S. 546, 554-55 (1986).

Jenkens has the burden to show that its requested
conpensation i s reasonabl e and was necessary for the proper

adm ni stration of the estate. In re Beverly Mg. Corp., 841 F.2d

365, 371 (11th Gr. 1988). To assist the court in determning

t he reasonabl eness of the requested fees, the attorney is
ethically obligated to exercise reasonable billing judgnent. The
law firmnust nmake a good faith effort to exclude froma fee
request hours that are excessive, redundant, or otherw se not
necessary. Hensley, 461 U S. at 434.

The SLP entities filed their voluntary petitions for relief
under Chapter 11 of the Bankruptcy Code on May 14, 2002. The
United States Trustee organi zed and appointed the commttee on
May 24, 2002. The commttee retained Jenkens on June 13, 2002.
The commttee filed its application for authorization to enpl oy

Jenkens on July 5, 2002. By order entered July 17, 2002, the



court authorized the commttee to enploy Jenkens as of June 13,
2002.

By order entered August 8, 2003, the court confirnmed SLP s
Third Arended Pl an of Reorgani zation, as nodified. The plan went
effective on Novenber 19, 2003.

In its final application for conpensation, Jenkens seeks
conpensation fromits retention by the commttee through the
plan’s effective date. Jenkens requests conpensation of
$2, 076, 148. 50 and rei nbursenent of expenses of $97,599.86. In
its supplenmental application, Jenkens requests conpensation
t hrough Decenber 31, 2003. The suppl enent requests additional
conpensation of $15,906 and rei mbursenent of expenses of $873. 48.
Even though post-effective date, the work pertains to the review
and consideration of the final conpensation applications
regarding the adm nistration of the case and is accordingly
considered as part of the final application, as contrasted with
post -effective date work. Consequently, Jenkens seeks total
conpensation of $2,092,054.50 and rei nbursenment of expenses of
$98, 473. 34.

Jenkens’ bl ended hourly rate is $350.76. That rate is
within the range, albeit on the high side, customarily charged in
this community by counsel of simlar experience and is wthin the
range of hourly rates approved in this case. The court finds the

hourly rate reasonabl e.



Jenkens perforned val uabl e and beneficial services to the
commttee and to the estate. As Andrew Jillson of the firm
reported, the case did not begin with a soft |landing in Chapter
11 but, rather, began as a train weck. SLP had suggested to the
commttee that the case presented little value for unsecured
creditors. |If the unsecured creditors were to obtain a return,

t hey woul d have to look to litigation. Despite this inauspicious
begi nning, fourteen nonths after the retention of commttee
counsel, the court had confirnmed a plan, with $20 mllion to be
distributed to unsecured creditors, and litigation remaining to
be liquidated. Although it objects to a portion of the fees,
GVAC agrees with the beneficial nature of Jenkens’ work.
Accordingly, the court focuses on the objections.

GVAC contends that Jenkens charged the estate $42, 761 for
over head work which shoul d be subsunmed by counsel’s hourly rates.
In addition, GVAC objects to a portion of the $228,406 in
pr of essi onal conferences. Jillson reported that Jenkens
attenpted to elimnate overhead charges by deducting $13, 000 of
charges before submtting its final application. Jillson also
expl ai ned the necessity of professional conferences given the
size, nature and conplexity of the case. Nevertheless, at the
heari ng, Jenkens voluntarily reduced its application by $50, 000.
The court finds that the $50,000 reduction resolves this

conponent of GVAC S obj ection.



GVAC al so objects to the extent of Jenkens’ work on the
“alter ego” clains, on the insurance clains and on the personal
injury clainms. GVAC contends that Jenkens’ work exceeded the
scope of authority as directed by applicable court orders or
duplicated or overlapped the work of special commttee counsel.

Personal Injury d ains

The court first addresses the personal injury clains. GVAC
questions $173,472 worth of charges in this category. The
bankruptcy estate had to |iquidate approximately eighty personal
injury clainms. By order entered Septenber 4, 2002, the court
approved a clains resolution procedure to attenpt to resol ve
those clains. The court authorized the debtors to nedi ate the
clainms and, at their discretion, to settle the clains. To assi st
in the process, the court established a steering group, with a
representative of the commttee serving as a nenber of the
steering group. Lynette Warman of the Jenkens firm served as the
commttee’'s representative. Oder entered Septenber 4, 2002, at
7. The court also recognized the right of the commttee to
review, object to and be heard on any stipul ation of settl enment
reached by the debtors and a personal injury claimnt. Oder
entered Septenber 4, 2002, at f2.

Under the court-adopted clains resolution procedure, the
debtors woul d schedul e and engage in nediation with the personal

injury claimant and the applicable insurer. The steering group
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had the right to consent to the nediator. The debtors were
obligated to consult with the steering group on the severity of a
particular claimprior to scheduling the nediation for that
claim The debtors were also obligated to consult with the
steering group before agreeing to settle a claim

Under these procedures, the commttee, either directly or
through its representative on the steering group, played a
considerable role in the personal injury clains process.
Jenkens, primarily Warman, performed significant services in that
regard. Nevertheless, GVAC objects to the services of actually
attending and participating in the nediation sessions thensel ves
as beyond the scope of the court’s order entered Septenber 4,
2002. The debtors had been charged with the task of actually
nmedi ating the clains on behalf of the bankruptcy estate. To that
end, the debtors enployed in-house counsel and special counsel at
consi derabl e al beit reasonable cost to the estate. The conmttee
had been charged with serving as a representative on the steering
group; consulting on the nediator, the timng of nediation, the
severity of clains and proposed settlenents; and with revi ew ng
and being heard on settlenents. That court-authorized assi gnnent
did not include active participation in the nediation process
itself.

At the beginning of the personal injury nediation process,

t he bankruptcy estate faced a Catch 22 or chicken and egg



situation. The insurance carriers sought to rescind insurance
coverage but agreed to nedi ate those coverage di sputes. They
hesitated to advance the coverage nedi ati on without a sense of
t he magni tude of the allowed personal injury clains. The
personal injury claimants, on the other hand, hesitated to
advance the clains allowance nedi ati on wi thout a sense of the
anount of avail able insurance coverage. Wth this standstill,
the first round of personal injury nediation sessions did not
result in settlenents.

The commttee and its counsel then net with the debtors and
the other parties in interest to assess the alternative dispute
resol ution process. Wde Lenon, SLP's general counsel, in charge
of the medi ation process, testified that Warman’s active
i nvol venent in the process broke the |ogjam The parties
recogni zed that the conmttee would ultimately broker a plan.

The parties al so recogni zed that the commttee had been

aut horized to attend the insurance coverage nedi ati on sessi ons.
The comm ttee retained i ndependent advisors to assess the
severity of the personal injury clains. Warman coul d thereby
tenper the conpeting considerations. Lenon testified that she
brought credibility to the process. He testified that he spent
hours with her in the clainms all owance process. Once the | ogjam
had been broken, the settlenent process built nomentum wth over

seventy clains being settled by the date of confirmation. Lenon



concl uded that Warman’s work thereby benefitted the estate.

The order entered Septenber 4, 2002, does not prohibit the
commttee fromattending the mediation. But it directs the
debtors to nediate on behalf of the estates wwth the commttee
havi ng an advi sory function on the steering group and a review
function on settlenment notions. Warman’s work went beyond those
functions. Yet, it benefitted the estate. The court nust
therefore balance the benefit to the estate with the scope of the
work to be performed pursuant to court order. The court has no
basis to specul ate why the conmttee did not apply to the court
to expand the scope of enploynent or even the commttee’ s charge.
A duly-noticed application wld have given creditors an
opportunity to be heard on the scope of the work before the tinme
had been spent.

GVAC, claimng to be the |argest unsecured creditor of the
estate, recommends that the court bal ance those considerations by
di sallow ng ten percent of the requested fees. |In the case of
the commttee’s consultant, Marshall El kins, the court accepted
the recommendation. After adjusting for overhead charges, the
court, in effect, reduced Elkins’ application by eight percent to
account for work beyond the scope of his retention order. The
court finds a simlar adjustnent warranted. The adj ustnent
recogni zes that Jenkens engaged in work charged to the debtor,

but does so at a level that awards Jenkens over ninety percent of



the work in recognition of the benefit to the estate. The court
therefore disallows $13,877.76 of the work in this category,
al l owi ng $159, 594. 24.
| nsurance Coverage C ai ns

GVAC objects to $74,555 worth of services performed by
Jenkens on insurance clainms. GVAC contends that Jenkens
duplicated services perfornmed by other attorneys paid by the
bankruptcy estate. By order entered Septenber 10, 2002, the
court authorized SLP to retain special counsel, wth the consent
of the steering commttee, to negotiate, nedi ate and prosecute
the insurance clains. The debtors retained Gardere Wnne Sewel |,
LLP, as special counsel for insurance issues. Gardere submtted
a final fee application for $1,695,587.20 for its services as
speci al counsel. The court also directed the debtors and the
committee to attend a nediation regarding the insurance disputes.
The court directed the debtors, commttee and the insurance
conpani es to work cooperatively on discovery matters. Pursuant
to this order, Jenkens performed services for the conmttee’s
representative on the steering group and for the commttee’s
participation in the nediation and rel ated di scovery. GVAC does
not object to Jenkens’ work in connection with its role on the
steering group or for supervisory matters concerning the
I nsurance i ssues.

GVAC argues, however, that Jenkens should have limted its
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medi ati on services to attending the nediation and to serving on
the steering group and eval uating insurance settlenent offers.
GVAC mai ntains that Jenkens went beyond those functions to
unnecessarily engage in discovery, thereby duplicating Gardere’s
wor K.

Beverly Godbey of the Gardere firmtestified that Warman, in
her capacity as the conmttee s representative on the steering
group, facilitated the ultimate settlenment of the insurance
clains. The debtors, the commttee and the steering group held
different positions during the insurance negotiations. They were
not always aligned. They negotiated at arns length. Gardere
represented the debtors, not the steering group. At tines, the
debtors took positions regarding the insurance clains adverse to
the steering group. Warman's role in the negotiations benefitted
the estate, according to Godbey.

Jillson argued that the court’s order entered Septenber 10,
2002, contenplated a conmttee role greater than nerely attending
the nediation. The order directed the debtors, the insurance
conpani es and the conpany to agree to the identity of the
medi ator. The court authorized the commttee, as found above, to
attend the nediation. The court did not bar the comnmttee from
initiating discovery. Jillson stated that the commttee could
not nmeaningfully performits function under this order w thout

participating in the discovery process. As a result, Jenkens
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attended depositions, even though Gardere attended on behal f of
the debtors. Godbey acknow edged that Jenkens coul d have
reviewed the transcripts of the depositions. Nevertheless, given
the court’s authorization for the commttee to be part of the

i nsurance nedi ati on process, the court cannot concl ude that
Jenkens’ participation in the insurance-rel ated di scovery was not
reasonabl e or necessary to play a neaningful role in the
negoti ati ons.

Jenkens has not requested conpensation for nore than one
attorney to participate in the depositions. Several of the
depositions were conducted by tel ephone conference, thereby
reduci ng costs. The commttee’'s role differed fromthe debtors’
role, even though ultimately both sought the best return for the
estate. The court finds the work reasonabl e and overrul es GVAC s
obj ecti on.

Al ter Ego O ai ns

GVAC obj ects to $46,897 worth of work perfornmed by Jenkens
on the alter ego clains. GVAC argues that this work duplicates
the work of the commttee’s special counsel. By order entered

Septenber 4, 2002, the court provided that the “sol e and

exclusive authority to investigate, litigate, nediate, prosecute
and settle the Alter Ego Clains . . .is transferred and assi gned
to the [conmttee].” Oder, at 3. The court authorized the

commttee to enploy The Marks Firm and Fl oyd, Isgur, R os &
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Wahrlich, P.C., to represent it as special counsel on the alter
ego clains. By separate order also entered on Septenber 4, 2002,
the court directed the commttee to attend a nedi ation on the
alter ego clains with its counsel and special counsel. Jenkens
represented the conmttee as its counsel.

GVAC contends that Jenkens should have limted its work to
consulting and nonitoring the progress on the resolution of the
alter ego clains. GVAC further contends that Jenkens shoul d not
have engaged in substantive work, deferring to special counse
for that task. Jenkens’ role differed fromthe Marks or |sgur
firms’ role. Jenkens had to consider the alter ego clains in the
context of a resolution of the case, the confirmation of a plan
and return to creditors. The Marks and Isgur firns had to
consider the alter ego clains in the context of |iquidating them
for the nost anobunt of noney possible. Wile counsels’ work
woul d generally align, the functions differed. The court
contenpl ated participation by both the commttee s counsel and
its special counsel. The court finds the work reasonabl e and
overrul es the objection.

No further adjustments need be nmade to the | odestar anal ysis
under the Johnson factors.

The court disallows fees of $63,877.76. The court awards
Jenkens conpensation of $2,028,176.74. GVAC does not contest the

reasonabl eness or necessity of the out of pocket expenses
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requested by Jenkens. The court accordingly awards Jenkens
rei nbursenent of expenses of $98, 473. 34.

Based on the foregoing,

| T IS ORDERED t hat Jenkens & G lchrist, a professiona
corporation, is awarded final conpensation of $2,028,176.74 and
rei mbursenent of expenses of $98,473.34. Jenkens shall be paid
the net due after applying credit for all paynments made during
the course of the bankruptcy case.

#H##END OF ORDER###
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