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VEMORANDUM OPI NI ON AND ORDER

In this adversary proceeding, Al Trac Transportation, Inc.,
the plaintiff/debtor, contends that Transportation Alliance Bank
(TAB), the defendant, violated the automatic stay inposed by the
Bankruptcy Code and failed to conply with several court orders.
All Trac asserts that TAB' s actions disrupted Al Trac’s cash
flow, ultimately resulting in the demse of Al Trac’s |ong haul

trucking transportation business. Al Trac requests that the



court hold TAB in civil contenpt of court for the alleged stay
and order violations and i npose conpensatory damages of |ost net
past profits and |lost net future profits. |In addition, Al Trac
contends that TAB tortiously interfered wwth All Trac’s contracts
with its drivers, custonmers and | ender. TAB denies that it
violated the automatic stay or any court order and that it
tortiously interfered with any All Trac contract. TAB argues
that Al Trac requests an inappropriate neasure of danmages and
failed to neet its burden of proving damages.

The court conducted an eighteen-day trial over several
mont hs.  Thi s nmenorandum opi ni on contains the court’s findings of
fact and conclusions of |law. Bankruptcy Rule 7052. The
enforcenent of the automatic stay and of court orders entered
during a bankruptcy case constitutes a core matter over which
this court has jurisdiction to enter a final judgnent. 28 U S . C
88 157(b)(2)(A), (G and (M and 1334. A claimfor tortious
interference with contracts during the admnistration of a
Chapter 11 case and in connection with alleged violations of the
automatic stay also constitutes a core matter. 28 U. S.C

8§ 157(b)(2)(A); see Southmark v. Coopers & Lybrand, 163 F.3d 925,

930-31 (5th Gr. 1999) (state | aw cause of action inseparable
from bankruptcy adm ni stration becones core natter).
A stark contrast colors the parties’ perspectives of their

actions during the Al Trac bankruptcy case. All Trac bl anes the



entire failure of its transportation business on TAB. TAB
responds that it acted consistently with the ordi nary course of
busi ness between the parties, which it asserts this court
authorized. Al Trac nmaintains that TAB deprived Al Trac of
access to funds necessary for post-petition operations. TAB
replies that twice during All Trac’'s first nonth of operations it
voluntarily agreed to factor post-petition accounts. Rather than
cause Al Trac’'s problens, TAB asserts it provided financing
necessary to prevent inmmediate and irreparable harmto Al Trac’s
business following the filing of All Trac’s bankruptcy petition.
And, yet, while TAB provided this financing, virtually
simul taneously, it undertook collection activities inconsistent
wi th the Bankruptcy Code. Al Trac had to navigate its
operational decisions between TAB' s contradi ctory actions.
Neverthel ess, Al Trac has the burden of proof on its clainms. In
the end, to prevail, Al Trac nust neet its burden of proof.
Backgr ound

Al'l Trac had been in the |Iong haul transportation business.
From 1994 t hrough April 2003, Al Trac utilized tractors and
trailers in the trucking transportation business.

TAB is an FDI G- insured bank, headquartered in Ogden, U ah,
with custonmers in the trucking industry. TAB is a subsidiary of
Flying J, Inc. Transportation O earing House, LLC (TCH), is a

subsidiary of Flying J that supplies fuel for Flying J and its
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custoners. Beginning in May 1999, the parties stipulate that TCH
acted as the agent and for the benefit of TAB with respect to A
Trac.

Al Trac had a line of credit with TCH to be used to
purchase fuel, repairs and rel ated goods and services in
connection with All Trac’s trucking business. TCH assigned a
witten fuel line credit agreenent to TAB on May 1, 1999. TAB
extended the fuel line of credit to $40,000. TCH issued fuel
cards to All Trac’s drivers for the purchase of fuel and cash
advances. The cards work simlar to credit cards. Al Trac paid
for the credit by automatic drafts fromits banking account at
TAB.

By contract dated Novenber 21, 2001, entitled “Accounts
Recei vabl e Purchase and Security Agreenent,” Al Trac and TAB
entered a factoring agreenent. TAB purchased accounts receivable
fromAl|l Trac. TAB generally paid 85% of the purchase price for
the account at the tine of purchase. TAB held the remaining 15%
of the purchase price in a reserve account, subject to collection
by TAB of the purchased account. Upon collection, TAB paid Al
Trac the remai ning 15% of the purchase price, less a service fee.
The parties stipulate that the purchased accounts were the
subj ect of a sale transaction, and not the subject of a secured

| oan transacti on.



TAB purchased nost, but not all, of Al Trac accounts
recei vable. Under the contract, TAB collected the non-purchased
accounts. All Trac granted TAB a security interest in the non-
pur chased accounts. TAB held collections of the non-purchased
accounts in the reserve account, meking the funds avail able for
All Trac’s use as request ed.

Al'l Trac maintained a demand account at TAB, which it used
as a checking account for operational expenses. TAB charged a
fee for funds in the demand account. To avoid the fee, Al Trac
transferred funds fromthe reserve account to the demand account
as needed. TAB maintained an online information system All
Trac could daily nonitor the online information to assess checks
presented for paynent. If Al Trac |acked sufficient funds in
t he demand account to cover checks for clearing the next day, TAB
woul d transfer funds fromthe reserve account into the demand
account to cover the checks.

According to Richard Frakes, Al Trac’'s president and owner,
in 2002, Al Trac had been struggling with a $20,000 nonthly cash
fl ow shortage. Frakes attributed the cash flow problens to the
cost of fuel. Al Trac cut operating costs and consol i dated
managenent functions. Al Trac attenpted to increase charges to
its custonmers to cover the fuel costs and to renegotiate the
| ease agreenents and purchase noney loans for its rolling stock.

But, after consultation with several creditors, on August 13,



2002, Al Trac filed a petition for relief under Chapter 11 of
t he Bankruptcy Code.
Aut omatic Stay

The bankruptcy petition operates as a stay applicable to al
entities of certain activities, including exercising control over
property of the bankruptcy estate, enforcing a |lien against
property of the bankruptcy estate, collecting or recovering a
pre- bankruptcy petition claimand assessing a setoff of pre-
petition obligations. 11 U S. C. 8§ 362(a)(3), (4), (5, (6) and
(7). Awviolation of the automatic stay in a corporate debtor
bankruptcy case may be sanctioned by a civil contenpt proceeding.

Fi rst RepublicBank Corp. v. NCNB Texas Nat'l Bank (In re First

Republ i cBank Corp.), 113 B.R 277, 278-79 (Bankr. N.D. Tex.

1989). All Trac contends that TAB commtted 1,423 acts in
viol ation of the automatic stay.
Court Orders

On August 14, 2002, Al Trac filed an energency notion to
use TAB' s cash collateral and for approval of interim post-
petition factoring wth TAB. In its notion, Al Trac stated
“that to continue the proper operation and nmanagenent of [its]
busi ness operations and its property, and to enable [it] to
effectuate a viable plan of reorganization,” Al Trac needed to
use its accounts receivable “in a manner substantially consistent

with [its] normal course of conduct, in order to neet not only
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t he nont h-to-nonth operating budget of the Debtor . . ., but nore
inportantly the day to day operations of the Debtor’s trucking
business.” Al Trac further represented that its “fleet of
trucks are always on the road across the country. Such trucks
wll not be able to refuel out on the road w thout approval of
the use of its accounts receivable and financing which TAB
provi des through the Factoring Agreenent and the Fuel Agreenent.”
Al Trac submtted a proposed budget with the notion. The budget
allotted $40,000 for fuel charges from August 14, 2002, through
August 24, 2002. Al Trac requested that the court grant
energency relief for ten days. Bankruptcy Rule 4001(b)(2) and
(c)(2).

The court held a hearing on the energency notion on August
15, 2002, follow ng which, the court granted bench relief, and,
on August 16, 2002, the court entered an interimorder approving
use of cash collateral and interimpost-petition factoring. The
court found that Al Trac had an i medi ate need for use of cash
collateral in order to continue operation of, and avoid i medi ate
and irreparable harmto, its business. Al Trac represented to
the court that it required the use of cash collateral in
accordance with the budget attached to the notion. TAB advised
the court that, “in order to mnimze the disruption to [Al
Trac] as a going concern and to maintain the status quo during

the outset of [the] chapter 11 case, TAB consents to [All Trac’s]



use of the Cash Collateral and or [sic] sale of the post-Petition
Dat e accounts receivable to it for the next ten (10) days as |ong
as such sale is substantially under the sanme terns and conditions
as existed prior to the Petition Date and as [the] Court may
order.” Interim Order Approving Energency Mtion for Authority
to Use Cash Coll ateral and Approve Interim Post-Petition
Factori ng Agreenent, entered August 16, 2002, finding § 11. The
court thereupon granted the notion. The court ordered that All
Trac “is authorized to sell to TAB, for the ten (10) day period
followng the date this Order is signed, under the sane terns
[and] conditions as set forth in the Factoring Agreenent and the
Fuel Agreenent, its post Petition Date accounts receivable.”
Id., order 2. The court further ordered that the “automatic
stay provisions of 11 U S.C. §8 362 are lifted and termnated to
enable TAB to inplenent the provisions of this Order and
ot herwi se thereby permtting TAB to purchase accounts of [Al
Trac], to receive collections on account of Collateral, and to
apply those collections to the outstanding Qoligations.” |d.,
order 1 6. Neither the notion nor order define “Qoligations.”
The notion did not request and the court did not order the
assunption of either the Factoring Agreenent or the Fuel
Agreement pursuant to 11 U . S.C. § 365.

On August 23, 2002, the court held a second interimhearing

on All Trac’s notion to use cash collateral and approve post-



petition factoring. Al Trac requested relief for two weeks,
covering August 24, 2002, through Septenber 7, 2002. TAB
consented to All Trac’s use of cash collateral and the sale of
post-petition accounts to TAB “as |long as such sale is
substantially under the sane terns and conditions as existed
prior to the Petition Date and as [the] Court may order.” Second
InterimOrder Approving Emergency Motion for Authority to Use
Cash Col | ateral and Approve InterimPost-Petition Factoring
Agreenent, entered August 26, 2002, finding § 11. By the Second
InterimOrder, entered August 26, 2002, the court authorized Al
Trac to use cash collateral to pay the expenses set forth on a
budget for the period attached as Exhibit Ato the court’s order.
Anmong ot her itens, the budget set fuel charges for the two weeks
at $63,000, or $4,500 per day. The court authorized Al Trac “to
sell to TAB, for the two (2) week period followng the date this
Order is signed, under substantially the sane terns [and]
conditions as set forth in the Factoring Agreenent and the Fuel
Agreenent, its post Petition Date accounts receivable.” |[d.,
order 1 2. The court “lifted and term nated” the automatic stay
“to enable TAB to inplenent the provisions of this Oder and

ot herwi se thereby permtting TAB to purchase post Petition Date
accounts of [AIl Trac], to receive collections on account of

Coll ateral, and to apply those collections in the ordinary course

of business to the outstanding obligations.” 1d., order Y 6.



The August 26 order changed the authorization for TAB “to apply
collections to the outstanding Ooligations” fromthe first
interimorder entered August 16, 2002, to “apply those
collections in the ordinary course of business to the outstanding
obligations.” (enphasis added). The court did not order the
assunption of either the Factoring Agreenent or the Fuel

Agreenment pursuant to 8 365. The parties agreed to extend the
provi sion of the order to Septenber 9, 2002. The court did not
enter an order reflecting that extension agreenent.

On Septenber 6, 2002, Al Trac filed a notion to enter a
post-petition factoring agreenent with Allied Capital Partners,
L.P. (the “Allied notion”). The court held a prelimnary hearing
on the Allied notion on Septenber 9, 2002, follow ng which the
court entered an interimorder authorizing All Trac to enter an
interimfactoring and security agreenent with Allied to Cctober
4, 2002. The court set a final hearing on the Allied notion on
Oct ober 3, 2002.

On Septenber 23, 2002, Al Trac filed the instant adversary
proceedi ng agai nst TAB. On Cctober 1, 2002, the court entered an
agreed order regarding All Trac’'s application for a tenporary
restraining order. The order adopted several stipulations by All
Trac, TAB and Allied. TAB agreed that it had no interest in any
All Trac receivable fromand after Septenber 11, 2002, and

further agreed that Allied would be the sole owner or hold a
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first lien on those receivables. Allied agreed, in turn, that it
had no interest in any All Trac receivable before Septenber 11,
2002, and that TAB was the sole owner or had a first lien on
those receivables. |If the court granted a second |ien deed of
trust on AlIl Trac’s real property, Allied agreed to purchase al
t he outstandi ng and unpaid TAB accounts and TAB' s security
interest in TAB accounts. Upon the purchase, TAB agreed to
assign the accounts to Allied. TAB agreed that Allied would
collect all of Al Trac’s accounts receivable, including TAB
accounts. Allied would forward funds for TAB accounts to TAB.
| f any TAB account remai ned unpaid ninety days after the entry of
the agreed tenporary restraining order, Al Trac woul d purchase
the account from TAB. For a ninety-day period, Al Trac agreed
to pay Allied a fee of 3% of the receivables, rather than the
contract rate of 2.5% Al Trac and TAB term nated their banking
relationship. Al Trac further agreed not to purchase fuel and
obtain driver advances or truck repairs from TAB. By separate
court order, also entered Cctober 1, 2002, the court directed
that Al Trac’s shippers and custoners send paynents directly to
Allied for all accounts receivable sold to TAB and Al li ed.

The court held the final hearing on the Allied notion on
Cct ober 3, 2002, at which the court extended Al Trac’s authority
to factor accounts receivable with Allied until Cctober 15, 2002,

and continued the hearing to October 15, 2002. After the hearing
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on Cctober 15, 2002, the court extended the authority to factor
with Allied to Cctober 21, 2002, by an order entered October 18,
2002. On Cctober 21, 2002, the court entered a final order on
the Allied notion. In the order, the court provided that “[t] he
TAB Accounts may be presently encunbered with |iens or security
interests in favor of TAB. . ., which . . . may be rel eased or
assigned to [Allied] if [Alied] purchases such accounts or if
[TAB] is paid in full.” Final Oder Ganting Emrergency Mtion
for Authority to Enter Into Factoring and Security Agreenent, to
Grant Post Petition Lien and Suppl enment Thereto, entered October
21, 2002, order Y 2.

On March 4, 2003, Al Trac filed its first amended conpl ai nt
in this adversary proceeding with a notion for order to show
cause why TAB should not be held in contenpt of court. Al Trac
all eged that TAB violated the automatic stay and the above-
described court orders and that TAB tortiously interfered with
its contracts with its custoners, enployees, Allied and ot her
secured creditors.

Stay Viol ations and Contenpt of Court

All Trac contends that TAB should be held in civil contenpt
of court for violating the automatic stay and for violating court
or ders.

In the Fifth Grcuit, a violation of the automatic stay is

voi dabl e, not void. Chapman v. Bitumnous Ins. Co. (In re Coho
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Resources, Inc.), 345 F. 3d 338, 344 (5th Gr. 2003). As such,

actions taken in violation of the stay are subject to

di scretionary cure by the court. |1d.; Picco v. d obal Mrine

Drilling Co., 900 F.2d 846, 850 (5th Gr. 1990); Sikes v. d oba

Marine, Inc., 881 F.2d 176, 178 (5th Cr. 1989). In the first

anended conplaint, Al Trac does not request that the court void
any stay violation or otherwise cure a violation. Instead, with
its nmotion for contenpt, Al Trac requests that the court hold

TAB in contenpt of court. First RepublicBank Corp., 113 B.R at

278 (holding that civil contenpt constitutes a necessary and
appropriate renedy for violation of the automatic stay in the

case of a corporate debtor). See also In re San Angelo Pro

Hockey Cub, Inc., 292 B.R 118, 124 (Bankr. N. D. Tex. 2003)

(court may award danages to corporate debtor in exercise of its
civil contenpt or equitable powers).

A bankruptcy court may issue any order, including a civil
contenpt order, necessary or appropriate to carry out the

provi sions of the Bankruptcy Code. Placid Ref. Co. v. Terrebonne

Fuel & Lube, Inc. (In re Terrebonne Fuel & Lube, Inc), 108 F.3d

609, 613 (5th CGr. 1997). The court has inherent authority to
enforce its own orders. The court may enforce its orders by
civil contenpt proceedings.

In a civil contenpt proceeding, Al Trac nust establish “*by

cl ear and convincing evidence: (1) that a court order was in

- 13-



effect, (2) that the order required certain conduct by [TAB], and
(3) that [TAB] failed to conply with the court’s order.’”

American Airlines, Inc. v. Allied Pilots Ass’'n., 228 F.3d 574,

581 (5th G r. 2000). The provisions of § 362(a) of the
Bankruptcy Code stand as a court order, the automatic stay
constituting a Congressionally-inposed, self-executing

injunction. San Angelo Pro Hockey Cub, 292 B.R at 124.

Al'l Trac contends that TAB nmay be held in contenpt for
violating the automatic stay even if TAB has not acted willfully.
For civil contenpt of a court order, Al Trac need not show t hat
the conduct was willful so long as the “contemmor actually failed

to conply with the court’s order.” Anerican Airlines, 228 F.3d

at 581. For a stay violation, Al Trac need not show that TAB
intended to violate the stay. Rather, Al Trac nmust show t hat
TAB intentionally coommtted the acts which violate the stay. But
for contenptible conduct warranting a sanction of damages, Al
Trac must show that TAB had notice of the bankruptcy petition.

San Angelo Pro Hockey G ub, 292 B.R at 127. A finding of

W llfulness is not necessarily a prerequisite to damages for
contenpt. 1d. Nevertheless, in determ ning whether danages
shoul d be awarded under the court’s contenpt powers, the court
consi ders whether TAB' s conduct constitutes a willful violation
of the stay. |[d. at 124. “WIIlfulness within the context of an

all eged stay violation is alnpbst universally defined to nean
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intentional acts commtted with know edge of the bankruptcy
petition.” 1d.
Pre-petition Fuel Charges

Follow ng the filing of the bankruptcy petition on August
13, 2002, TAB paid the follow ng pre-petition fuel charges Al
Trac incurred with TCH  August 13, 2002, $3,090.23; August 14,
2002, $13,353.52; August 15, 2002, $3,266.80; and August 16,
2002, $4,623.75. Except for the August 13, 2002, paynent, TAB
used property of the bankruptcy estate to pay the pre-petition
debt owed to its agent, TCH

Funds col |l ected post-petition by TAB from pre-petition Al
Trac accounts constitute property of the bankruptcy estate. 11
US C 8 541(a). In the case of purchased accounts, funds
deposited in the reserve account conprise the remaini ng purchase
price owed to Al Trac. |In the case of serviced but non-
purchased accounts, the funds deposited in the reserve account
conprise All Trac’s property, subject to TAB's lien. 1In either
case, All Trac’'s interest in the deposits constitutes property of
the estate. Wthout |eave of court, TAB nay not exercise control
over that property. 11 U S.C. § 362(a)(3).

In addition, TAB may not transfer funds to pay its pre-
petition debt. Qutside of a Chapter 11 plan of reorganization
confirnmed by the bankruptcy court, the Bankruptcy Code does not

provi de for the pre-plan paynent of pre-petition unsecured debt.
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Capital Factors, Inc. v. Kmart Corp., 291 B.R 818 (N.D. 111.

2003). This court has crafted a narrow judicial exception based

on the doctrine of necessity. Inre CoServ, L.L.C, 273 B.R 487

(Bankr. N.D. Tex. 2002). Al Trac did not seek | eave fromthe
court to authorize the paynent of any pre-petition debt under the
CoServ standard. As the court observed in CoServ, a creditor’s
i nsi stence on paynent of pre-petition debt to do business with a
Chapter 11 debtor may anpbunt to a violation of the automatic
stay. 273 B.R at 494.

John Conklin, TAB s vice president and general counsel, and
Frakes both described the process for paying fuel charges by All
Trac. After an All Trac driver nakes a fuel charge, TAB
i npl enments an automatic wthdrawal of the charge fromAl|l Trac’'s
account. TCH issues a draft notification. The draft
notification shows the “draft date,” which is the date the draft
amount will be withdrawn fromAl|l Trac's account with TAB. The
automatic withdrawal occurs at m dnight of the “draft date.”

Debtor’s exhibit 79 shows a draft notification dated August
12, 2002. The draft date and the pay date of this draft
notification was August 13, 2002. The anount reflected on this
draft notification would be withdrawn from Al | Trac’s account
with TAB at m dni ght on August 13, 2002. Al Trac filed its
bankruptcy petition at 4:11 p.m on August 13, 2002. The stay

did not apply at the tine of the paynent on August 13, 2002.
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Al'l Trac contends that its counsel, Rosa Orenstein, infornmed
TAB on August 13, 2002, of the filing of the bankruptcy petition
that day. However, Conklin testified that he | earned of the
bankruptcy filing at approximately 8:00 a.m nountain standard
time on August 14, 2002. Oenstein did not testify. Conklin
testified that he did not talk to debtor’s counsel until August
14. Frakes testified that on August 13 he told Mark Tague, a TAB
field representative, of the bankruptcy filing. Frakes
understood that Tague woul d inform TAB. Tague did not testify.
Conklin did not know of any TAB person who |earned of the filing
before the early norning of August 14. On this evidence, the
court finds that TAB did not learn of the filing of All Trac’s
bankruptcy petition until the norning of August 14, 2002. Thus,
even if the stay applied to the August 13 paynent of fuel
charges, without notice of the filing of the case on August 13,
2002, TAB' s paynent of the fuel charges on August 13, 2002, would
not anount to a contenptible violation of the automatic stay.

As found above, Al Trac filed its energency notion to use
TAB s cash collateral and to factor with TAB post-petition on
August 14, 2002. The notion represented that Al Trac desired to
use its accounts receivable “in a manner substantially consistent
with [AIl Trac’s] normal course of conduct” to neet the daily
needs of its operating budget. Debtor’s Emergency Motion for

Authority to Use Cash Col |l ateral and Approve Interim Post-
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Petition Factoring Agreenent, filed August 14, 2002, § 11
Specifically, Al Trac represented that its trucks would be
unable to refuel on the road w thout approval of the use of All
Trac’ s accounts and TAB' s financing as provided through the pre-
petition Factoring Agreenment and Fuel Agreenent. The court set a
hearing on the notion on August 15, 2002. During the day of
August 14, 2002, Conklin and Orenstein reached an agreenent on
t he use of cash collateral and post-petition factoring for ten
days. Conklin understood that Al Trac would ask the court on
August 15, 2002, to authorize TAB to act consistently with pre-
petition practices.

Nevert hel ess, on August 14, 2002, the court had not
aut horized All Trac to use cash collateral or to factor with TAB
post-petition. Paynent of pre-petition fuel charges on August
14, 2002, violated the autonmatic stay.

However, under the fuel paynent procedure, the August 14,
2002, paynment woul d have occurred at m dni ght, approxi mately
ei ght hours before TAB had notice of the bankruptcy petition.
Consequently, the paynent of the pre-petition fuel charges on
August 14, 2002, while violating the automatic stay, did not
anount to a contenptible violation of the stay.

On August 15, 2002, TAB paid pre-petition fuel charges of
$3, 266.80. On August 16, 2002, TAB paid pre-petition fuel

charges of $4,623.75. Conklin testified that on August 14, 2002,
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he and Orenstein agreed that TAB woul d continue to perform post -
petition as it did pre-petition. After the use of a fuel card,
Al'l Trac authorized an ACH systemdebit fromits demand account
at TAB to pay the charges at TCH, as found above. Conklin
assuned that upon entry of a court order, that process would
cont i nue.

In its enmergency notion filed August 14, 2002, Al Trac
presented a budget for fuel charges of $40,000 for the ten-day
period of August 14 through August 24, 2002. Conklin testified
t hat the $40, 000 budget reflected the pre-petition credit limt
of $40, 000 under the Fuel Agreenment. TAB consented to the use of
cash coll ateral and agreed to purchase Al Trac’ s receivabl es
“substantially under the sane terns and conditions as existed”
pre-petition. The court granted All Trac’s requested interim
relief fromthe bench at the hearing on August 15, 2002. The
court, inits order entered August 16, 2002, authorized Al Trac
to sell receivables to TAB “under the sanme terns and conditions
as set forth in the Factoring Agreenent and the Fuel Agreenent.”
The court nodified the stay to allow TAB to apply “collections to
t he outstanding Qoligations.”

Frakes testified that he assuned the pre-petition fuel
charges would be paid in a plan of reorgani zation. He further
assunmed that post-petition collections would not be applied to

pay those pre-petition fuel charges but would instead be
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avai lable for All Trac’s operating expenses. Conklin testified,
on the other hand, that he assuned that TAB coul d apply post-
petition collections to the fuel charges submtted pre-petition,
so long as TAB did so consistent wwth the parties’ pre-petition
practice.

Al though the court’s order did not assune the Factoring
Agreenent or the Fuel Agreenent, it did nodify the stay to allow
collections to be applied to “outstanding Qoligations.” Although
“Obligations” is not defined in the order or the notion, it may
be fairly read to apply to TCH fuel charges. In its notion, Al
Trac expressly discussed its i mrediate need to be able to refuel
by factoring with TAB t hrough the Factoring Agreenent and Fuel
Agreenent. Reading the court’s order in that context, TAB could
reasonably conclude that the court nodified the automatic stay to
al | ow paynment of the fuel charges. 11 U S.C 8§ 362(d)(1).
Consequently, Al Trac has not established by clear and
convi ncing evidence that the stay was in effect. Alternatively,
the court cannot conclude that TAB willfully violated the
automatic stay by paying TCH for pre-petition fuel charges on
August 15, 2002, and August 16, 2002. Wthout a willful act, the
court would not |ikely award contenpt danages.

Li cense Pl ates
Pre-petition, Al Trac negotiated an agreenent with TAB for

the paynent of license plate fees to the State of Gkl ahoma Tax

-20-



Comm ssion. Wth Conklin s approval, TAB advanced funds above

t he 85% paynent advance for purchased accounts to cover the
license plate fees. On February 22, 2002, TAB transferred
$58,447.34 to klahoma to pay the fees. TAB established a
separate Al Trac reserve account for the advance. Al Trac
agreed to repay the $58,447. 34 advance by weekly debits of $1, 250
fromits reserve account.

On August 16, 2002, TAB debited Al Trac’s reserve account
in the amount of $11,456.47 to repay itself for the bal ance of
the pre-petition license plate fee advance. Gry Harding, TAB s
operations manager, testified that he and Conklin decided to pay
the license plate fee bal ance because Al Trac had breached its
agreenent with TAB by filing the bankruptcy petition. Harding
conceded that TAB did not provide All Trac with notice that it
woul d debit the reserve account to pay the pre-petition debt.
Consequently, Al Trac did not authorize the use of its funds to
pay the outstandi ng bal ance on the pre-petition debt.

The court did not authorize that transfer of Al Trac’'s
interest in property. The advance to pay the license plate fees
anounted to an extraordinary transaction between the parties, not
an ordinary advance. The court’s order entered August 16, 2002,
cannot fairly be read to nodify the stay to allow TAB to apply

collections to pay an extraordinary obligation. TAB deliberately
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acted to use its control of Al Trac’'s property to pay the pre-
petition debt to TAB.

TAB willfully violated the automatic stay when it paid the
pre-petition license plate fee debt by exercising control over
property of the bankruptcy estate and by collecting pre-petition
debt s.

Recoupnent

TAB contends that the doctrine of recoupnent shields the
application of the post-petition funds to pre-petition fuel debts
fromthe automatic stay. Recoupnent by a creditor does not

violate the automatic stay. Kosadnar v. Metropolitan Life Ins.

Co. (In re Kosadnar), 157 F.3d 1011, 1016 (5th Gr. 1998). On

the other hand, the automatic stay applies to setoff by a

creditor. Holford v. Powers (In re Holford), 896 F.2d 176 (5th

Gr. 1990).

“‘“ Recoupnent allows a defendant to reduce the anobunt of a
plaintiff’'s claimby asserting a claimagainst the plaintiff
whi ch arose out of the sane transaction to arrive at a just and
proper liability on the plaintiff’s claim’” Holford, 896 F.2d
at 178 (quoting Collier on Bankruptcy f 553.03 (15th ed. 1984)).
“I'S]letoff involves a claimof the defendant against the plaintiff
whi ch arises out of a transaction which is different fromthat on

which the plaintiff’s claimis based.” 1d.
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Funds col |l ected by TAB on purchased accounts under the
Factoring Agreenent derive froma transaction separate from All
Trac obligations for the purchase of fuel under the Fuel
Agreenent. Recoupnent does not apply. Simlarly, funds
col l ected by TAB pursuant to the Factoring Agreenent derive from
a transaction separate fromAll Trac obligations for the |license
fee advance negoti ated by a separate agreenent outside the
ordi nary course of the Factoring Agreenent. Recoupnent does not
apply.

Letters to Custoners

On August 15, 2002, TAB sent 538 letters to Al Trac’s
custoners. On Septenber 19, 2002, TAB sent another 538 letters
to AIl Trac’s custoners. Al Trac contends that each letter
viol ated the automatic stay by exercising control over property
of the estate and by attenpting to collect a pre-petition claim
11 U.S.C. 8§ 362(a)(3) and (a)(6).

The August 15, 2002, letters stated that Al Trac had
assigned its present and future accounts to TAB. The letters
further instructed that “all amounts owing to [All Trac] nust be
sent directly to TAB. . . .” The letters warned custoners that
“TAB still maintains the ownership rights in all anmpbunts owing to
[AIl Trac] and any statenents to the contrary by [A | Trac]
shoul d be disregarded” and that failure to remt paynents to TAB

may result in civil liabilities.
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TAB had no business reason to send the letters to All Trac’s
custoners. Follow ng an agreenent with Conklin, on August 14,
2002, Al Trac had filed the enmergency notion for use of cash
collateral and post-petition factoring, requesting that the court
allow the parties to continue their relationship consistent with
All Trac’s normal course of business. On August 15, 2002, at
9:30 a.m, the court held a hearing on the notion and granted
relief effective inmmediately fromthe bench even though the court
did not enter the order until the next day. Wth Al Trac’s
normal course of business with TAB continuing for at |east ten
days, TAB had no business reason to communicate with Al Trac’s
custoners. All Trac’s custoners had been infornmed of the
factoring relationship with TAB pre-petition. TAB had no need to
again informthem TAB had no fear that it would not receive
account paynents. The court protected TAB in the event of
custoner uncertainty. The order entered August 16, 2002,
directed AIl Trac to imedi ately pay funds it received
attributable to TAB-purchased accounts to TAB. The custoners had
no fear of “civil liabilities,” as they would have either paid
TAB or All Trac.

More likely than not, TAB sent the letters as a result of a
personal falling out wwth Frakes. Wile Conklin, with TAB s
out si de counsel, and Orenstein had negotiated the interimten-day

agreenent, Frakes had been dealing with Hardi ng concerning
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| ogistics. Al Trac’s reserve account bal ance on August 14,

2002, woul d not cover post-petition fuel charges as well as other
operating expenses. Harding requested that Frakes provide a

$5, 000 deposit. Frakes agreed to provide $10,000 to cover fuel
charges until the court authorized the use of cash collateral and
post-petition factoring. Frakes testified that he suggested the
| arger sumto assure protection, so that Al Trac’s trucks could
remain on the road. Frakes deposited the $10,000 with TAB, using
hi s personal funds. Frakes understood that TAB woul d rel ease the
$10, 000 back to Frakes once the court authorized the use of cash
coll ateral and post-petition factoring.

Harding provided wre transfer instructions to Frakes.
Frakes caused the funds to be transferred. Through no fault of
Frakes, TAB did not deposit the funds in the correct Al Trac
account. Harding testified that TAB deposited the funds in a
control account, rather than in the reserve account, to assure
that the funds not be used for any purpose other than fuel.

On August 15, 2002, Frakes |earned that TAB had not honored
several checks. Al Trac had submtted several checks for
paynment of pre-petition obligations that ordinarily would have
been paid on August 14, 2002. TAB did not honor fifteen checks
on August 14, 2002. Conklin testified that TAB knew it coul d not
honor those checks, as that would anmount to using Al Trac’s

interest in property to pay pre-petition debts. TAB had not yet
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pur chased accounts followng the hearing earlier in the day on
August 15, 2002. Frakes understood that drivers had difficulty
obtaining fuel credit fromTCH Frakes called Brenda Ellis, a
TAB enpl oyee, at TAB. Frakes told Ellis that All Trac had to
have sufficient funds in its account to cover the checks. He
demanded to know what happened to funds in Al Trac’s reserve
account. He asked to speak to Harding, but Hardi ng was not
available. He tried to reach Conklin but could not get through
to Conklin. Fearing that he was in the process of losing his
busi ness, Frakes lost his tenper. He cursed Ellis, spew ng
expl etives at her.

Conklin responded angrily. After discussing the incident
with Ellis, Conklin decided that TAB's relationship with All Trac
shoul d be termnated. As TAB' s general counsel, he interpreted
Frakes’ unprofessional conduct as increasing TAB' s risks that All
Trac woul d not performunder the Factoring Agreenent. He
directed that TAB stop financing All Trac. He may have infornmed
TCH that TAB would terminate its relationship with All Trac. He
suggested that TCH di scontinue the cash advance function on the
fuel cards. But Conklin testified that he did not instruct TCH
to stop providing credit for fuel purchases. Frakes understood
that Conklin would shut down credit for Al Trac. Frakes

beseeched TCH to provide fuel credit and cash advances. The
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| awyers for Al Trac and TAB worked on patching this incident
during the remai nder of the day on August 15, 2002.

TAB's letters to AIl Trac’s custoners nust be read in the
context of this event. |In that context, the letters constitute
an act to collect or recover a claimagainst the debtor and/or to
obtain control over property of the bankruptcy estate in
violation of 8 362(a)(3) and (a)(6). TAB wllfully sent the
letters to AIl Trac’s custoners. Having decided to term nate the
relationship, TAB sent the letters to assure paynent of accounts
to TAB to allow TAB to apply funds to All Trac’s pre-petition
debt. Wiile TAB cannot be conpelled to continue to factor, TAB
could not unilaterally begin efforts to collect debt when it
decided to stop factoring. The court nodified the stay to all ow
collection and application to obligations but only in the context
of TAB factoring during the ten-day period. The court did not
nmodi fy the stay for TAB to comrunicate with custoners to coll ect
debt when TAB elected not to factor. TAB s reaction to Frakes
resulted in violations of the automatic stay.

On Septenber 19, 2002, TAB again sent 538 letters to Al
Trac’s custonmers. All Trac contends that each letter violated
the automatic stay. TAB informed Al Trac’s custoners that it
owned all of Al Trac’s accounts. TAB denmanded that Al Trac's
custoners direct their paynents to TAB, regardl ess of any

notification to the contrary fromAIl Trac. TAB warned custoners
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that remttance to any other entity would subject the custoner to
multiple liability. TAB told custonmers to continue to pay TAB
unl ess the custoner received a notarized statenent to the
contrary signed by one of TAB' s officers.

As wth the August 15, 2002, letter, TAB had no busi ness
reason to send the letters to All Trac’s custoners. Mre
egregious, the letter was fal se and m sl eadi ng.

As found above, on Septenber 6, 2002, Al Trac filed the
Allied nmotion. The court held an interimhearing on the Allied
nmoti on on Septenber 9, 2002. Follow ng the hearing, on Septenber
9, 2002, the court entered an interimorder authorizing All Trac
to enter a factoring and security agreenent with Allied. The
court authorized AlIl Trac to sell accounts to Allied upon entry
of the order. The court specifically ordered that “[p]aynent for
all of [AIl Trac’s] invoices dated August 14, 2002, which were
factored by [All Trac] shall be paid directly to [Allied].”
InterimOrder Granting Energency Mtion for Authority to Enter
Into Factoring Agreenent, to Grant Post Petition Lien, and
Setting Final Hearing Thereon, entered Septenber 9, 2002, § 3.

Al'l Trac did not factor any accounts with TAB after
Septenber 10, 2002. All Trac began selling its accounts to
Al lied on Septenber 11, 2002. Cday Tranel, Alied s president,
testified that AlIl Trac tendered accounts to Allied on Septenber

11, 2002, which Allied purchased on Septenber 12, 2002. After
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the Allied notion and the Septenber 9, 2002, hearing and order,
Conklin knew that All Trac began selling accounts to Allied. The
court’s order entered on Septenber 9, 2002, had been served on
TAB. Thus, TAB knew that the Septenber 19, 2002, letter falsely
stated TAB owned all of Al Trac’s accounts. TAB al so knew t hat
the letter’'s instructions demandi ng that the custoners pay TAB
directly contradicted the court’s directive that Alied collect
paynments on invoi ces dated August 14, 2002, or |ater.

All Trac, TAB and Allied agreed that Al lied would buy out
the TAB position. Tranel, Conklin and Frakes all acknow edged
that the parties intended that Al lied would buy out TAB s
position upon final court approval of Al Trac’s notion to enter
a factoring agreenent with Allied. The court’s order directing
paynment of Al Trac’s post-petition accounts to Allied
contenpl at ed that buyout.

Conklin’s explanation for the letter |lacks credibility.
Conklin testified that he anticipated that TAB would continue to
purchase accounts from Al Trac after the Septenber 6, 2002,
Allied nmotion. He wanted to assure that accounts purchased by
TAB woul d be paid to TAB. However, Conklin testified that
customarily the new factor would buy out the old factor.
Successor factors woul d not overlap factoring. Furthernore, the
court’s August 16, 2002, order authorizing Al Trac to sel

accounts to TAB had expired by Septenber 9, 2002. Al Trac had
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no authority to sell any subsequent accounts to TAB. TAB knew
that. TAB also knew that Al Trac had not assuned its pre-
petition Factoring Agreement with TAB. Just as Conklin knew that
TAB coul d not cover pre-petition checks drawn to pay pre-petition
All Trac debts, Conklin knew that Al Trac could not obtain post-
petition credit wi thout court authorization.

TAB willfully sent the letters to collect and/or recover
pre-petition debts in violation of 8 362(a)(6). In doing so, TAB
also willfully acted to exercise control over property of the
bankruptcy estate in violation of § 362(a)(3).

TAB took this action while sinultaneously negotiating with
Allied for the buyout of its position. Contrary to his
expectations, Tranel testified that the buyout process took about
one nonth to resolve. In negotiations, TAB sought to address an
irrevocabl e standby letter of credit for insurance it had issued.
TAB al so wanted to recover its attorney’ s fees, cover fuel and
overdraft costs, and obtain a release. Conklin acknow edged t hat
the resulting buyout cost would exceed the maxi mum anount Allied
could collect on the TAB purchased accounts. Tranel testified
that the TAB letters to Al Trac custoners in conjunction with
TAB' s negotiation posture increased the risks of the transaction
to Allied. Allied requested additional fees and security from
All Trac. Al Trac sought relief fromthe court to pay Al lied an

additional 0.5%fee for ninety days and grant Allied a second

- 30-



lien on AIl Trac’s real property for ninety days. Upon notion
and hearing, the court granted that relief. In addition, A
Trac commenced the instant adversary proceedi ng and obtai ned the
tenporary restraining order described above. Allied eventually
purchased the TAB position on Cctober 24, 2002. TAB has been
paid in full.

Viewed in the context of the buyout negotiations, TAB s
Septenber 19, 2002, letters to All Trac’s custoners affected the
manner of Al Trac’s paynment of TAB's claim Thus, the letters
constituted direct efforts by TAB to collect its claimfrom All
Trac’s custoners in violation of the automatic stay and indirect
efforts by TAB to collect its claimfromAllied s buyout by
| everagi ng the buyout negotiations, again in violation of the
automati c stay.

Control Over Assets

All Trac contends that TAB violated the automatic stay by
exercising control over Al Trac’'s assets. All Trac asserts that
TAB controlled Al Trac's post-petition accounts on August 14,
2002, without funding; controlled Al Trac's post-petition
accounts on August 15, 2002, wi thout funding; controlled A
Trac’s post-petition accounts on August 16, 2002, w t hout
fundi ng; and, on four occasions, demanded rel ease of clains as a

condition to agreeing to requested relief by Al Trac.
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TAB had agreed to purchase accounts post-petition on August
14, 2002. Al Trac thereupon filed its enmergency notion to use
cash collateral and for the approval of interimpost-petition
factoring with TAB. At the hearing on the notion on August 15,
2002, the court authorized All Trac to sell accounts to TAB post-
petition. The court entered its order on August 16, 2002.
Patricia Carr, Al Trac’s enpl oyee who processed invoices and
accounts receivable, testified that she forwarded a schedul e of
accounts to TAB on August 14, 2002. Carr testified that pre-
petition, TAB would usually purchase accounts the follow ng day.
TAB di d not purchase accounts on August 15, nor did TAB report to
Al Trac regarding its inaction on August 15. TAB purchased the
accounts on the August 14 schedul e on August 16, 2002.

Al Trac did not send a schedule of accounts to TAB on
August 15, 2002. Al Trac did send a schedule of accounts to TAB
on Friday, August 16, 2002. Carr included Al Trac invoices for
August 15 and August 16 on the August 16 schedule sent to TAB.
Under the parties’ pre-petition course of conduct, TAB did not
pur chase accounts over the weekend. TAB purchased accounts on
Monday, August 19, 2002. On August 20, 2002, TAB purchased the
rest of the accounts offered by Al Trac through August 19, 2002.

Carr testified that TAB failed to regularly submt reports
to AIl Trac post-petition. TAB also denied All Trac access to

online reports post-petition. Carr also encountered difficulty
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communi cating with TAB personnel post-petition, by tel ephone and
by e-mail. As a result, Al Trac could not assess how TAB was
handling All Trac’s invoices. Wile Al Trac submtted accounts
to TAB for purchase, Al Trac could not determne if TAB intended
to purchase the accounts. Al Trac argues that, as a result, TAB
exercised control over its assets in violation of the automatic
st ay.

Post-petition, TAB did disrupt its ordinary course of
conduct with Al Trac, sonetines justifiably, sonmetines not. As
found above, Conklin responded to Frakes’ outburst on August 15,
2002, by noving to termnate the parties’ business relationship.
That incident caused a disruption virtually through August 16,
2002. On the other hand, Harding' s actions regarding the |icense
fee, Conklin s decision to send letters to All Trac’s custoners,
and TAB' s preference for TCH pre-petition debt all served TAB s
efforts to collect its pre-petition claimpost-petition.
Nevert hel ess, simultaneously, TAB agreed to All Trac’s use of its
cash coll ateral and agreed to purchase accounts post-petition
under the Factoring Agreenent. TAB agreed to two court orders
providing for factoring from August 14, 2002, to Septenber 9,
2002. TAB fl oundered between two rocky shores -- on the one
hand, attenpting to consensually work with All Trac despite
conflicts while, on the other hand, attenpting to collect its

pre-petition claim
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In this context, Al Trac has not established that TAB
violated the automatic stay in the manner that it handl ed the
pur chase of accounts, the business disruptions notw thstandi ng.
TAB purchased the August 14 accounts on August 16. TAB purchased
t he August 15 and August 16 accounts by August 19, a weekend
having i ntervened. TAB purchased accounts offered through August
19 by August 20.

TAB did request that it be released by All Trac fromclains
Al'l Trac may have had against TAB. As found above and as wl| be
further addressed below, Al Trac did have cl ains and disputes
wi th TAB regardi ng several of TAB' s post-petition acts. Conklin
testified that, as the bankruptcy case evolved, he attenpted to
negoti ate rel eases as part of either agreed actions or as part of
the Allied buyout. Conklin testified that request for rel eases
in negotiations constituted sound and accepted busi ness
practices. The court infers, as well, that the request for a
rel ease recogni zed the potential exposure by TAB as it attenpted
to negotiate the conflicting shores. Conklin requested a rel ease
as part of the parties’ negotiations over the entry of the second
interimorder for the use of cash collateral and post-petition
factoring, over the extension of fuel charge credits discussed
bel ow and over the Allied buyout. Al Trac did not agree to the
rel ease. The parties never reached a conprom se and settl enment.

All Trac never presented a notion in its bankruptcy case under
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Bankruptcy Rule 9019 to settle its clains with TAB.

The Bankruptcy Code contenpl ates that debtors in possession
will, as part of the reorgani zati on process, attenpt to resolve
di sputes with creditors. Bankruptcy Rule 9019 presents the
procedural mnmechanismfor resolutions to be considered by parties
ininterest in a bankruptcy court and assessed by the court. The
process itself connotes negotiations. Negotiations assune the
parties wll discuss releases. Al Trac has not established that
in the context of negotiations TAB exercised control over assets
of the bankruptcy estate in violation of the automatic stay.

Control Over Funds

All Trac contends that TAB violated the automatic stay by
exercising control over Al Trac’'s funds. Al Trac asserts that
TAB controlled Al Trac’'s post-petition funds on several
occasions. The court addresses the allegations in the order
presented during closing argunents.

On August 14, 2002, TAB reversed the paynent of Al Trac’'s
ACH draft to pay a pre-petition claimof Condata Corporation, a
fuel card provider. The paynent of pre-petition debts had been
stayed. In this instance, TAB acted consistently with the
mandate of § 362. Although Al Trac may have preferred that
Condata be paid, Al Trac did not request and did not receive

court authorization to pay Condata’s pre-petition claim The
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deci sion not to honor the Condata draft did not violate the
automatic stay.

On August 16, 2002, TAB transferred Frakes’ $10,000 to a
control account. Harding testified that TAB transferred the
funds to the control account to assure that the funds only be
used for post-petition fuel charges. However, by August 16,
2002, the funds were not needed to cover fuel purchases. Frakes
deposited the funds with TAB to cover fuel purchases until Al
Trac obtained court authorization to use cash collateral and to
sel|l post-petition accounts. When Frakes transferred the funds
to All Trac’s bank account at TAB, the funds became property of

t he bankruptcy estate. Southmark Corp. v. G osz (In re Southmark

Corp.), 49 F.3d 1111, 1116-17 (5th Gir. 1995) (debtor
presunptively has a property interest in funds in bank account
over which debtor has check-witing authority). On August 15,
2002, the court authorized Al Trac to use TAB s cash coll ateral
and to sell accounts to TAB for fuel and other operating costs.
The court entered its first interimorder on August 16, 2002. On
August 16, 2002, TAB should have transferred the funds into Al
Trac’s reserve account for Al Trac's use. Instead, TAB
transferred the funds to the control account. TAB did not make
the funds available to All Trac until August 19, 2002. TAB's
transfer of the funds to the control account occurred at the sane

time as the Frakes-Ellis incident and TAB's reaction to it.
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Harding’s decision to transfer the funds al so occurred at the
sanme time that TAB had sent the letters to All Trac’s custoners.
All Trac had an i medi ate need to use the funds on August 15,
2002, continuing to August 19, 2002, when the funds becane
avai l able. TAB knew that Al Trac needed access to the funds,
either through Al Trac’s reserve account or through a transfer
back to Frakes. Wthout a business reason, TAB exercised control
over the funds. Consequently, the court finds that TAB viol ated
the autonmatic stay by exercising control over these funds.

Al'l Trac conpl ains that TAB exerci sed control over funds by
di scontinuing All Trac’s access to TAB s online banking system
Wiile TAB' s action reflects its conflicting approach to the case,
the action does not constitute a violation of the automatic stay.

Al'l Trac also contends that TAB wi thhel d access to
$12, 045. 45 on August 19, 2002, after the di shonored checks of
August 14, 2002, had been reprocessed and cleared. TAB separated
$12,045.45 from Al Trac’s demand account into an escrow account.
TAB held the funds in escrow to cover the dishonored checks when
presented again. TAB did not informAl|l Trac that the funds
woul d be held in escrow. Sharron White, Al Trac’s office
manager, testified that Al Trac had sufficient funds to cover
t he checks, and, therefore, should have had access to the
escrowed funds. TAB should not have transferred property of the

bankruptcy estate into an escrow account without Al Trac’s
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consent. Nevertheless, Al Trac has not established that TAB did
not apply the funds to clear the checks.

From Sept enber 11, 2002, Al Trac contends that TAB refused
to disburse funds fromAl|l Trac’s reserve account for use by A
Trac. Al Trac contends that TAB nade the foll ow ng
di sbursenments fromthe reserve account to itself: $7,507.09 on
Sept enber 16, 2002; $5, 153.09 on Cctober 31, 2002; $9, 022.47 on
Cct ober 31, 2002; $2,679.39 on Novenber 6, 2002; $1,990.00 on
Novenber 7, 2002; $2,768.08 on Novenber 18, 2002; and $9, 816. 36
on May 29, 2003. Al Trac asserts that each of these paynents
amounts to the exercise of control over Al Trac's funds in
violation of the automatic stay. TAB responds that none of these
acts constituted a violation of the automatic stay.

TAB did not transfer funds fromAl|l Trac’ s reserve account
to its demand account after Septenber 11, 2002, except for
Septenber 12, 2002, and Septenber 16, 2002. TAB di shonored Al
Trac checks from about Septenber 13, 2002, through the end of
Sept enber 2002. However, Al Trac’s demand account had
sufficient funds to pay those checks.

The nodification of the automatic stay to allow TAB to
purchase accounts, receive collections on purchased accounts and
apply those collections “in the ordinary course of business” to
out st andi ng obligations ended with the expiration of the term of

the court’s second interimorder entered August 26, 2002. The
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order applied until Septenber 7, 2002, although the parties
agreed to extend the termto Septenber 9, 2002. By order entered
Septenber 9, 2002, the court authorized Al Trac to sell accounts
to Allied. The court directed that all factored invoices dated
after August 14, 2002, should be paid to Allied. The court
extended that order by subsequent orders, described above.

Thus, after Septenber 11, 2002, TAB should not have been
collecting All Trac receivables. Any funds collected by TAB
after that date that TAB did not transfer into All Trac’s denmand
account or transfer to Allied would constitute property of the
bankruptcy estate over which TAB was exercising control wthout
court authorization and hence in violation of the automatic stay.
Any application of these funds to cover pre- or post-petition
obligations of Al Trac to TAB without a court order woul d
violate the automatic stay. And refusing to apply those funds to
cover checks for post-petition obligations in Septenber 2002
woul d violate the automatic stay.

As TAB continued to collect accounts and hold funds, Al
Trac filed the instant litigation. 1In the agreed order entered
Cctober 1, 2002, regarding application for tenporary restraining
order, TAB agreed that Allied would be the sole party to coll ect
all of All Trac’s accounts, whether pre- or post-petition. The
parties agreed that TAB had no interest in accounts, and that

Al lied owed or had a security interest in accounts, from and
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after Septenber 11, 2002. The parties also agreed that Allied
had no interest in accounts, and that TAB owned or had a security
interest in accounts, before Septenber 11, 2002. The court
ordered that “Allied shall imredi ately purchase outstandi ng and
unpai d TAB accounts,” provided that the court also granted Allied
speci fic adequate protection in the underlying bankruptcy case.
But the court recogni zed that residual TAB accounts m ght exist.
Consequently, the court provided that if Alied had not purchased
a TAB account or the custonmer had not paid the account within
ninety days, Al Trac woul d repurchase the account from TAB. |If
Allied collected a TAB account not yet purchased from TAB, Allied
woul d transfer the paynent to TAB.

On Cctober 1, 2002, the court entered an order directing
that Al Trac’s custoners nake their paynents to Allied.

Thus, the court nmust determ ne whether it nodified the stay
after Septenber 7, 2002, to permt TAB to retain the funds
wi t hout making them available to AIl Trac either directly or
through Allied or to permt TAB to apply any of the funds to Al
Trac’s obligations to TAB. Conklin testified that after Al Trac
filed its notion to factor with Allied on Septenber 6, 2002, TAB
did not file a notion with the court to nodify the stay or for
adequate protection. Conklin testified that TAB did not seek
that relief because TAB figured its position would be bought out

by Allied. Under the Factoring Agreenent, TAB could hold funds
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in the reserve account for ninety days follow ng term nation of
the agreenment to assure clearance of all accounts. Conklin
testified that AIl Trac’s invoices typically provided for paynent
in net thirty days, with TAB recei pt of paynent typically
occurring forty-five to sixty days after purchase of the account.
TAB therefore expected a carryover of several accounts after
Allied s buyout. Pursuant to the Factoring Agreenent, TAB held
funds in the reserve account for that contingency. But the court
did not authorize Al Trac to assune the Factoring Agreenent and
All Trac did not assune the agreenent.

Therefore, any stay nodification to allow TAB to hold funds
in which All Trac had an interest nust derive fromthe October 1,
2002, order regarding application for tenporary restraining
order. TAB should not have collected any funds after entry of
t he Septenber 9, 2002, order. The Cctober 1, 2002, order divided
TAB interest in accounts fromAllied interest in accounts as of
Septenber 11, 2002. The Cctober 1, 2002, order contenpl ated an
expeditious Allied buyout of TAB (“inmediately” after Allied
recei ved an adequate protection order). But, pending the buyout,
the order further contenplated that Allied would collect funds
that would be transferred to and held by TAB and that sonme TAB
purchased accounts may not get resolved by the buyout. Thus,
funds collected by Allied attributable to TAB accounts not yet

purchased by Allied were to be delivered to and held by TAB. The
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order inplicitly nodified the stay to permt TAB to hold those
funds. The order conpelled Allied s buyout of TAB upon the
granting to Allied of adequate protection. The order did not
direct how the buyout should occur or how it should be
i npl enented by the parties. Thus, fairly read, the order
aut hori zed application of funds by TAB as part of the buyout
process.

| f TAB coll ected any funds from post-petition invoices after
Septenber 9, 2002, the funds should have been transferred to
Allied. If the Allied collection occurred before the buyout,
Al'lied woul d have transferred the funds to TAB. If TAB
incorrectly collected the funds but held the funds in the reserve
account, the funds would be held as contenpl ated by the Cctober
1, 2002, order. |If TAB applied the funds fromthe reserve
account in any manner other than by paynment to Allied or to A
Trac’s demand account except as partial paynment pursuant to the
buyout, TAB woul d have viol ated the automatic stay.

The order required that Allied collect all funds. |f TAB
incorrectly collected funds after the buyout on accounts not
i ncluded in the buyout, TAB had no authority to hold the funds.
The Cctober 1, 2002, order directed an end to All Trac’s banking
relationship with TAB. |f any TAB retai ned accounts were not
paid after ninety days fromthe date of the order, the order

required All Trac to repurchase the accounts from TAB “for an
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anount equal to the full face amount of such accounts.” Agreed

order, Qctober 1, 2002, § 3. The order did not nodify the stay,

expressly or inplicitly, to allow TAB to apply the funds to the

purchase price of the account or make any other use of the funds.
After the buyout, TAB should not have held funds in which A

Trac had an interest.

Al lied purchased accounts from TAB on Cctober 24, 2002.
Allied paid TAB $94,903.79. The parties executed an assi gnnent
of accounts. After the paynent, TAB held $5,153.09 in Al Trac’s
reserve account. TAB applied those funds on October 31, 2002, to
close out the Al Trac account. By doing so, TAB included the
funds in the buyout calculation. Application of the funds did
not violate the automatic stay.

Wth regard to the transfer of $7,507.09 on Septenber 16,
2002, TAB transferred those funds fromAI|l Trac's reserve account
to its demand account on Septenber 16, 2002. TAB has a form
reporting that Frakes requested that transfer. TAB did not clear
All Trac checks to third persons after Septenber 16, 2002, but,
at nonth’s end, TAB applied the bal ance of the demand account to
All Trac’s pre-petition |line of credit with TAB. This violates
the autonmatic stay.

Thereafter, Al Trac has established that TAB col |l ected
addi tional funds. However, TAB should not have been collecting

or holding funds fromnon-factored accounts. After the
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application of the $5,153.09 on Cctober 31, 2002, to conplete
paynment of the October 24, 2002, buyout, all of Al Trac’'s
factored accounts shoul d have been purchased by Allied or, if
not, shoul d have been covered by the ninety day buyback at face
anount provision of the Cctober 1, 2002, order. TAB did not
assign all factored accounts to Allied. The record reflects that
TAB di d not assign accounts totaling $29,950.03. TAB collected
on those accounts. The court order directed Allied to collect
all accounts. TAB s use of the follow ng funds therefore anounts
to exercising control over funds of the bankruptcy estate in
violation of the automatic stay: $9,022.47 on Cctober 31, 2002;
$2,679. 39 on Novenber 6, 2002; $2,768.08 on Novenber 18, 2002;
and $9, 816.36 on May 29, 2003. All Trac contends that TAB
retai ned $1,990 on Novenber 7, 2002. However, the records
reflect that TAB tendered that sumto Allied, but Allied returned
that anount to TAB. The court, therefore, cannot concl ude that
t hose funds did not belong to TAB. Wth regard to the $9, 816. 36,
on May 29, 2003, TAB nade a m scell aneous entry in its statenments
suggesting that TAB owed that amount to All Trac. Wite asked
Ellis for an expl anation, but never received one. TAB did not
pay those funds to Al Trac.

TAB knew that the August 26, 2002, order expired Septenber
7, 2002, with TAB agreeing to extend its effect to Septenber 9,

2002. TAB knew of the Septenber 9, 2002, hearing on the Allied

- 44-



notion and did not object to the relief requested by Al Trac.
TAB knew t he provisions of the Septenber 9, 2002, order and did
not seek relief fromor a nodification of that order. TAB agreed
to the terns of the October 1, 2002, order. Therefore, the court
finds that TABwillfully violated the automatic stay in the
several instances after Septenber 11, 2002, of collecting funds
not applied to the buyout or disbursed to Allied or Al Trac.

Al'l Trac separately asserts that TAB held $54, 211. 06 of non-
factored funds from August 13, 2002, to January 15, 2003, that
shoul d have been available for Al Trac’s use. Al Trac further
argues that TAB charged back $14,857.96 of accounts from August
13, 2002, to January 15, 2003, wi thout waiting the ninety-day
period under the Factoring Agreenent. All Trac maintains that on
forty-three occasions TAB charged back the entire face anmount of
i nvoi ces when it only advanced 85% of the face anobunt. Finally,
in this category of stay violations, Al Trac contends that TAB
controll ed $14, 324.90 of funds received fromAllied from
Septenber 11, 2002, to January 15, 200S3.

TAB s col l ection of funds have been addressed by the
findi ngs above.

Wth regard to non-factored accounts, prior to Septenber 9,
2002, Al Trac could use the cash collateral in accordance with
t he budgets adopted pursuant to court orders. After Septenber 9,

2002, TAB shoul d not have coll ected any non-factored accounts.

-45-



After Cctober 24, 2002, TAB had no right to hold any non-factored
funds, the buyout having closed. Collection of non-factored
accounts w thout making the funds available for Al Trac’s use by
transfer to Allied or by transfer to the demand account woul d
violate the automatic stay.

Wth regard to chargebacks, Al Trac should have only been
charged with the advanced anount, not the entire face anount.
Furt hernore, even though the Factoring Agreenent had not been
assunmed, the court’s orders authorizing the post-petition
purchase of accounts by TAB provided that the sales should occur
under the sane terns as set forth in the Factoring Agreenent.
TAB shoul d not have charged back accounts before the expiration
of the ninety days.

Wth regard to funds received fromAllied after the October
24, 2002, buyout and the application of the funds on Cctober 31,
2002, funds received by TAB from Al lied shoul d have been
avai lable for All Trac’s use. TAB has not established that it
recei ved those funds on accounts purchased fromAl|l Trac but not
assigned to Allied.

Fuel Card |ssues
All Trac contends that TAB violated the automatic stay by

exercising control over its business. Al Trac asserts that TAB
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controlled its business by mani pul ati ng and denyi ng access to and
use of the fuel cards.

As found above, Al Trac’s drivers used TCH fuel cards for
t he purchase of fuel and for cash advances for road repairs and
m scel | aneous expenses. Al Trac argues that TAB unilaterally
inposed daily limts on the use of the fuel cards and arbitrarily
and periodically cut off individual driver’'s access to the fuel
cards.

Pre-petition, Al Trac had access to the fuel cards through
a $40,000 line of credit. Frakes testified that Al Trac did not
have a daily Iimt. Rather, Al Trac could not exceed total
out standi ng fuel charges of $40,000. Wite testified that pre-
petition, Al Trac set a daily limt of 250 gallons or a fixed
dol | ar anmpbunt, she could not recall which, per driver. Al Trac
l[imted a driver’s cash advance to $100 per week. TCH issued a
daily report of card use. Al Trac would pay for the credit by a
notice of a draw on its demand account at TAB four days |ater,
with the draft paid the followi ng day at m dnight. TCH did not
suspend card access pre-petition. Wite testified that neither
TAB nor TCH conpl ai ned about the use of the fuel cards pre-
petition.

All Trac did not nove the court to assune the Fuel Agreenent
and the court did not authorize the assunption of the Fuel

Agreenent. Instead, Al Trac and TAB negoti ated an agreed budget
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for the use of cash collateral and for the purchase of accounts
by TAB. The budget submtted wth Al Trac’s energency notion
for use of cash collateral and to approve interimfactoring filed
on August 14, 2002, provided $40,000 for fuel for ten days.
Conklin testified that he figured AIl Trac woul d average $4, 000 a
day under that budget. Conklin also testified that a $4, 000 per
day average woul d be consistent with All Trac’s pre-petition fuel
charges of $3,700 to $3,800 per day. The court’s order entered
August 16, 2002, allowed for a 5% deviation for a budget item
Conklin testified that AlIl Trac never suggested that it needed an
addi tional anount for fuel card use during the ten-day period
covered by the order entered August 16, 2002. Frakes testified
that he did not know that TAB inposed a $4,000 daily limt.
However, the budget set $40,000 for ten days. Al Trac’'s counsel
infornmed the court at a hearing on August 16, 2002, that Al Trac
estimated usi ng $4, 000 per day.

The court’s order entered August 26, 2002, covered the two-
week period from August 24, 2002, through Septenber 7, 2002. The
budget adopted under that order specifically provided for $4,500
per day for fuel charges. For the two weeks covered by that
budget, Al Trac used less than the $4,500 per day except for the
| ast day, when Al Trac used $5,000 of fuel and related charges.
Conklin agreed to increase the daily limt to $5,000 when

requested by Al Trac’s counsel.
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Frakes testified that, as of August 27, 2002, to assure
conpliance with the budget, he and R chard Gonzales, Al Trac’'s
fl eet manager, limted driver access to $4,000 per day on the
fuel cards. Frakes and Gonzal es set the anount based on the
first $40,000 budget. On August 29, 2002, they changed the
drivers’ Iimt froma daily dollar limt to 150 gall ons of fuel
per day.

The parties acted consistently with the court’s orders.
While All Trac may have desired |l ess restrictive use of the fuel
cards, All Trac did not assune the Fuel Agreenent and the court
i nposed budget limtations pursuant to the parties’ agreenents
regardi ng the use of cash collateral and post-petition factoring.
Al'l Trac never requested relief fromthose orders. Rather, A
Trac acted consistently with those orders. TAB did not violate
the automatic stay by inposing daily fuel charge limts on Al
Trac.

Neverthel ess, Al Trac contends that TAB exercised control
over its business by controlling the actual use of the fuel cards
by AIl Trac’'s drivers. Following the filing of the bankruptcy
petition, Frakes testified that his drivers had sporadi c probl ens
with the use of the fuel cards. On August 15, 2002, and August
16, 2002, he understood that sone drivers could not obtain cash
advances or purchase fuel with their fuel cards, while another

driver could purchase fuel but not obtain cash advances while
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anot her could obtain cash but not purchase fuel. Despite

t el ephone calls between counsel for Al Trac and TAB, the

probl ens persisted. Frakes’ frustration caused Al Trac’'s
counsel to obtain a late night energency hearing to address a
fuel card access problem Frakes understood that his drivers
continued to have intermttent problens during the next several
days. By August 27, 2002, Al Trac had inposed its |limtations
on its drivers, as found above, to attenpt to regulate the use of
the fuel cards. Although Frakes testified that he understood
that his drivers had intermttent problens with the fuel cards,
he did not know if access to the fuel cards had ever been cut off
by TCH.  Frakes recogni zed that TAB provi ded fuel access daily.
Frakes acknow edged that prior to August 24, 2002, Al Trac
exceeded the $4,000 daily limt only once, and then by only a
dol | ar.

Gonzal es testified that he handl ed several calls from
drivers, even during the night, concerning road problens and
inability to use the fuel cards to address the problens. Wile
he handl ed on average one or two energency calls fromdrivers per
day pre-petition, he did not know of any pre-petition fuel card
use problenms. Post-petition, Al Trac had to adjust to the daily
[imt on the fuel cards. Gonzales, |ike Frakes, understood that
the drivers had periodic difficulties accessing use of the fuel

cards. The drivers would report the problens to Gonzal es, who,
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inturn, would call TCH to address the problem Gonzal es
perceived that drivers had difficulty making tinmely deliveries
because of the sporadic problenms with the fuel cards. He

descri bed scenarios where drivers had to wait until m dnight
because Al Trac had exhausted its daily limt. Wite testified
that she encountered drivers with fuel card problens. On one
occasion, she went to a station for fuel for her vehicle. Wen
she went to pay, three Al Trac drivers confronted her,
denonstrating their inability to use their fuel cards. In August
2002, she recalled talking to a TCH supervisor to have a fue
card activated. White could not recall if access to the cards
had been interrupted for 24 or 48 hour periods, but she could
recall intermttent problens.

Gonzales testified that he called TCH daily wth fuel card
problenms. Drivers would reach a daily limt. Gonzales testified
TCH never agreed to extend the credit. Rather, the driver would
have to wait until mdnight, the next day, when a new daily quota
woul d begin. But TAB did not set a daily limt for each driver.
On August 29, 2002, All Trac set a daily gallon limt for each
driver. TAB, under the budget, fixed a total daily amunt for
Al Trac, which, as found above, Al Trac rarely exceeded.

Gonzal es di scussed difficulties that he understood David
Wl ker, Bruce Wanzer, Bobby Cooper, Janmes Brown, Harry and Ruth

Churchman, M ke Jones, Shawn Tubbs, Gary Jones and Janes King had
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with the fuel cards. He testified that he or Jennifer Jones at
Al Trac took calls fromdrivers all day. He estimated that early
in the bankruptcy case he spent about half his tine negotiating
fuel card problenms with the drivers and TCH  Yet, |ike Frakes,
Gonzal es acknow edged that Al Trac used the fuel cards daily.
Gonzal es did not know of any time when TAB or TCH cut off al
access to fuel cards. He also acknow edged that an anal ysis of
the drivers’ time |logs do not reveal docunented problenms by the
drivers with the fuel cards. Also, at tines, CGonzales turned off
access to the fuel cards to force a driver to call headquarters.
The testinmony of several drivers revealed that while drivers
had sone del ays and sone difficulties accessing the fuel cards at
sporadic times, Al Trac could not establish problens with the
fuel cards that prevented the drivers fromsubstantially
performng their daily runs. Al Trac can attribute its
evidentiary proof problens, in part, to its drivers. Several of
the drivers testified that they did not accurately record events
intheir logs. Wth a wink and a nod to the regul atory
requi renents of the United States Departnent of Transportation,
the drivers cut corners in reporting driving activity. Gonzal es
testified that the logs reveal an unarticul ated code. Drivers
shoul d be “on duty” when fueling. |If the driver had a fuel
probl em the problemdid not necessarily have to be described on

the log. Rather, the driver had to remain | ogged on duty. But,
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rather than follow that procedure, many drivers would flag the
probl em by recording “off duty” on their |ogs. Gonzales
testified that AIl Trac instructed the drivers to |log off duty
when they encountered a fuel card problem That would interrupt
the running of the regulated per day driving time of a driver.
Wth the resolution of the problem the driver would | og back on
duty and record fifteen mnutes for fueling. Gonzales testified
that the logs reveal a fuel card use problemwhen the |ogs record
“of f duty” followed by fifteen mnutes for fueling.

Bruce Wanzer, for exanple, testified about sporadic problens
with the fuel cards. He testified that his driver’s | ogs do
describe the fuel problens. Wanzer would go off duty for thirty
m nut es when he encountered a fuel card problem followed by
fifteen mnutes on duty for fueling. Oher drivers offered
simlar testinony. Manipulation of federal regulations
di m ni shes the wei ght accorded the drivers’ testinony and thereby
hanmpers Al Trac’s ability to present specific evidence of fuel
card difficulties, as contrasted with evidence of perceived
difficulties because of the altered nmethod of doi ng business
caused by the court-approved budget.

Turning to the testinony of other drivers, A Col eman
testified that he had several problens with the use of his fuel
card post-petition, but that nmerely required that he carefully

plan his days. He also testified that by |ate August 2002, he
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had to work with the daily gallon limt inposed by Frakes. He
did not leave Al Trac’s enpl oynent because of delivery problens
caused by fuel card access.

Harry Churchman simlarly testified about problens using the
card, although he attributed his difficulties to the daily gallon
l[imt. Frakes inposed that limt on August 29, 2002. Churchman
testified that on occasion he had to wait until mdnight to use
his card. But he acknow edged that he did not make a |l ate
delivery or mss a pickup because of fuel card access probl ens.
Hs wife, Ruth Churchman, testified that at tines they used their
own cash for fuel. Al Trac would reinburse them

Janes King testified that fuel card access probl ens caused
| ate deliveries. However, he did not drive on August 15, 17, 18,
19 or 20, 2002. He only drove within 100 mles of Al Trac’s
headquarters on August 16 and August 21, 2002. He may have had
probl ens begi nni ng August 24, 2002, but he could not specify his
probl enms. He did purchase sufficient fuel on August 25, 2002,
for his needs that day. Frakes rescheduled the delivery as a
precaution. King could have driven |longer to nmake the delivery.

Bobby Cooper al so di scussed problens but could not recal
specifics. Cooper experienced disruptions; but those probl ens
did not translate into |late deliveries, and he could purchase

fuel and obtain cash advances.
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Robert Harris described purchasing fuel post-petition as
catch as catch can. He testified that fuel would often not be
avai |l able. At sone tines, his TCH fuel card did not work.
Accessing cash for scale costs, mnor repairs and neal s becane
random post-petition. He described an instance when his TCH card
did not work for twenty-four hours. He used access checks from
another entity and, at tines, used his personal credit card. He
cal l ed Gonzal es, and al so Frakes, with his problens. Wen he
suffered a five-hour delivery delay, he concluded that he could
no |l onger work for All Trac. He tendered his resignation. From
his logs, it appears that he left Al Trac effective August 19,
2002, that is, six days into the bankruptcy case and four days
after the Frakes incident with Ellis. He basically did not drive
bet ween August 19 and August 25, 2002, when he returned his truck
to All Trac. Harris conceded that he did not |leave All Trac only
because of the delivery delay caused by the fuel card problem
He anticipated a pay raise on August 1, 2002. All Trac did not
deliver. Harris testified that he woul d have eventually left All
Trac if he did not receive the raise.

Gonzal es recogni zed the difficulty wwth reconciling the
perceived difficulties with the use of the fuel cards and TAB s
records of per day available fuel card credit. Assum ng the
accuracy of TAB s records, Gonzales testified that, had he known,

he woul d have authorized additional fueling by individual drivers
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or had other trucks fueled. Gonzales stated that he woul d have
aut hori zed the use of additional fuel if he had known that credit
remai ned on a given day.

As found above, on August 15, 2002, Conklin told Al Trac
that TAB woul d discontinue its relationship with Al Trac.
Conklin informed TCH that TAB had termnated its factoring
relationship with All Trac. Conklin said that TAB woul d stop
financing All Trac under the court’s interimorder. Conklin
directed that the cash access function be renoved fromthe fuel
card. However, Conklin said that he did not want to disrupt
operations by shutting off access to the fuel cards for the
purchase of fuel, as that would harm both Al Trac and TAB.
Conklin testified that he never directed TCH to discontinue Al
Trac access to fuel cards for the purchase of fuel.

On August 16, 2002, Conklin learned fromAIl Trac’'s counsel
of the fuel card problens. Yet, Conklin testified that Al
Trac’s counsel did not informhimof specific stranded drivers
unabl e to purchase fuel using the TCH fuel card.

This evidence paints a nurky picture. TCH fuel card access
changed post-petition. The court-approved post-petition budgets
placed limts on the use of cash collateral and factored funds
for the purchase of fuel. Those limts did not exist in that
fashion pre-petition. Post-petition, TAB regul ated access to the

fuel cards on a daily basis consistent with those budgets. TAB
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made fuel purchases available daily consistent with that daily
allocation. But those limts may have caused drivers periodic
probl ens and di sruption in their pre-petition practices.

During the ten days covered by the order entered August 16,
2002, Al Trac only exceeded the daily limt once, and then by
one dollar. Al Trac did not request an increase in the daily
[imt during that initial ten days. The budget for the next two
weeks increased the daily limt. And, thereafter, TAB agreed to
a further increase. Al Trac actually inposed limts on its
drivers in |late August 2002 to regulate and control fuel card use
consistent wwth the budget. There is no evidence that Al Trac
had been denied fuel credit on any single day.

Yet, fromAl|l Trac's perspective, Al Trac encountered
intermttent problenms with the use of the fuel cards that did not
exi st pre-petition. Frakes, CGonzales and Wite all perceived
that Al Trac’s drivers encountered periodic problenms, which they
reported to TCH. Wiile not entitled to substantial weight,
several drivers did experience periodic problens with the use of
the cards, which they reported to Frakes and/or Gonzales. Al
Trac encountered problens with the use of the fuel cards that it
had not experienced pre-petition.

The Frakes-Ellis incident resulted in a substanti al
di sruption in ordinary business practices on August 15 and August

16, 2002, just two or three days into the bankruptcy case. While
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TAB may not have intended to term nate use of the fuel cards, its
message to TCH woul d have likely caused a disruption in services.
TAB told TCH that it had stopped financing All Trac and that TCH
shoul d not allow the fuel cards to be used for access to cash.
While Al Trac and TAB resuned their business rel ationship, as
|ate as 10: 00 p.m on August 16, 2002, Al Trac sought court
intervention. A disruption of that magnitude woul d have
reverberated for a period of tine. The court infers that

ordi nary course of business operations between TCH and Al Trac
may have been disrupted as a result of these events for several
days.

On August 27, 2002, Al Trac itself inposed a per day dollar
[imt on the purchase of fuel. On August 29, 2002, Al Trac
pl aced a per day limt on the gallons of fuel a driver could
pur chase.

On this record, Al Trac has not established by clear and
convi nci ng evidence for a contenpt of court that TAB controlled
All Trac’s business by mani pul ati ng and denyi ng access to and use
of the fuel cards. Business disruptions caused by Chapter 11-
driven budgets, a human reaction to an unfortunate professional
mel t down by the debtor, and other events cannot be el evated to
contenpt of court for violations of the automatic stay.

O her Busi ness Control

Al'l Trac al so conplains that TAB exercised control over Al
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Trac’s business in violation of the automatic stay by
unilaterally determ ning post-petition creditors to be paid and
by denying Al Trac access to online factoring information. As
found above, on several occasions, Al Trac did not honor certain
Al'l Trac checks, yet paid itself and TCH for pre- and post-
petition obligations. As found above, TAB acted consistently
with the dictates of the automatic stay by not honoring Al Trac
drafts to pay pre-petition obligations, absent court order, on
August 14, 2002, but then violated the automatic stay by paying
itself for the pre-petition license plate obligation.

In m d- Septenber 2002, TAB began di shonoring Al Trac
checks. Begi nning on Septenber 13, 2002, with one exception, TAB
did not allow transfers to All Trac’s demand account. TAB
asserted that Al Trac did not have sufficient funds available to
honor checks being presented in Septenber. On Septenber 18 and
27, 2002, TAB returned several checks unpaid, even though TAB had
sufficient funds to cover the checks. |In Septenber, TAB held
funds anticipating the Allied buyout. The buyout would have
conpensated TAB. To the extent the checks covered post-petition
All Trac obligations, TAB should have honored the checks in
Septenber. TAB violated the automatic stay by exercising control
over these funds in anticipation of paynment of its claimagainst

Al Trac.
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After the filing of the bankruptcy petition, TAB denied Al
Trac access to online factoring information that had been
provi ded pre-petition. TAB did not provide a business reason for
that action. The action appears vindictive yet self-defeating.
TAB agreed to purchase post-petition accounts from August 14,
2002, to Septenber 9, 2002. Al Trac continued to use TAB' s
banking facilities during that period. During that tinme, TAB and
TCH hel d pre-petition clains against All Trac. Disruption of the
flow of information between TAB and Al Trac could only hanper
t hi s ongoi ng business relationship. Yet, disrupting access to
online information does not anmobunt to a violation of the
automatic stay.

Pre-petition Invoices

All Trac contends that, from August 13, 2002, to January 15,
2003, TAB charged back seventy-one purchased accounts totaling
$29, 338.97. TAB applied post-petition funds to pay the
chargebacks. Pre-petition invoices purchased by TAB bel onged to
TAB. TAB owed Al Trac the remai nder of the purchase price for
the accounts. Under the Factoring Agreenent, TAB could sell or
charge back an account to All Trac if TAB had not fully collected
the account within ninety days. All Trac did not assune the
Factoring Agreenent. Thus, TAB nmay have had a pre-petition right
to sell back uncollected accounts. That right ambunts to a claim

under the Bankruptcy Code. 11 U . S.C. 8 101(5). Absent a court
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order granting relief fromthe automatic stay, TAB could not pay
itself for a pre-petition obligation.

For pre-petition accounts, the court did not grant relief
fromthe automatic stay. As a result, if TAB charged back any
pre-petition accounts, it would have violated the automatic stay.
11 U S.C 8§ 362(a)(3), (a)(6) and (a)(7). For post-petition
accounts purchased between August 14, 2002, and Septenber 7,

2002, the court granted relief fromthe automatic stay to apply
collections to obligations under the Factoring Agreenent. \While
the parties agreed to continue factoring with TAB to Septenber 9,
2002, the court did not enter an order further nodifying the
stay. TAB did not purchase accounts after Septenber 9, 2002.

The COctober 1, 2002, order addressed a final chargeback of
accounts not assigned to Allied. On this record, any

char gebacks, except those between August 14, 2002, and Septenber
7, 2002, and final chargebacks for accounts not assigned to
Allied, would violate the stay.

However, TAB objects to the court’s consideration of this
i ssue, as the issue was not identified as a contested fact in the
pre-trial order. The court sustains the objection, and gives the
i ssue no further consideration.

From August 13, 2002, to Cctober 25, 2002, Al Trac contends
that TAB sol d back four pre-petition accounts totaling $3,775.00

for which it advanced no funds to All Trac. TAB applied post-
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petition funds to pay those chargebacks. |If TAB did not advance
funds, then TAB never actually purchased the accounts. At nopst,
under the Factoring Agreenent, TAB would have a security interest
in the accounts. But the accounts would be property of the
bankruptcy estate. TAB woul d have exerci sed control over
property of the bankruptcy estate. TAB would have used post-
petition property of the bankruptcy estate to inplenent the
char geback

TAB responds that Al Trac first raised this issue in
cl osing argunents. Chargeback of accounts for which there were
no advances is not an identified contested fact in the pre-trial
order and, therefore, not further considered by the court.

Interim Order Entered August 16, 2002

As found above, on August 16, 2002, the court entered its
first interimorder which authorized Al Trac to use TAB' s cash
collateral and factor invoices for ten days. Al Trac contends
that TAB violated that order by disrupting fuel card use and
failing to fund the purchase of invoices. TAB agreed to purchase
i nvoices. The court authorized Al Trac to sell invoices to TAB
“under the sanme terns and conditions as set forth in the
Factori ng Agreenent and the Fuel Agreenent.”

All Trac contends that TAB violated the order by failing to
fund the purchase of accounts from August 15, 2002, to August 19,

2002. As found above, Al Trac did not send a schedul e of
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accounts to TAB on August 15, 2002. All Trac did send a schedul e
of accounts to TAB on Friday, August 16, 2002. All Trac included
i nvoi ces for August 15 and August 16 on the August 16 schedul e
sent to TAB. Under the parties’ pre-petition course of conduct,
TAB did not purchase accounts over the weekend. TAB purchased
accounts on Monday, August 19, 2002. On August 20, 2002, TAB
purchased the rest of the accounts offered by Al Trac through
August 19, 2002. Al Trac has not established that this conduct
violated the court’s order entered August 16, 2002.

All Trac further contends that from August 15, 2002, to
August 23, 2002, TAB disrupted Al Trac’s use of the TCH f uel
cards in violation of the order. The court authorized Al Trac
to use TAB' s cash collateral for budgeted expenses, including
$40,000 for fuel for ten days. The order does not authorize Al
Trac to assune the Fuel Agreenent, but TAB conditioned its
consent to the use of cash collateral and to factor accounts on
the parties performng “substantially under the sane terns and
conditions as existed prior to the Petition Date.” The court
order therefore contenpl ated the continued use of the TCH f uel
cards.

TCH reported fuel card charges by Al Trac for each of the
days cited by Al Trac, as follows: August 15, 2002, $3,225.95;
August 16, 2002, $3,982.10; August 17, 2002, $4,001.54; August

18, 2002, $3,498.79; August 19, 2002, $2,685.48; August 20, 2002,
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$3, 961. 88; August 21, 2002, $3, 756.86; August 22, 2002, $2,968.52
and August 23, 2002, $3,986.04. This daily use includes cash
advances. As found above, on August 15, 2002, continuing into
August 16, 2002, TAB suspended its business relationship with Al
Trac followng the Frakes-Ellis incident. Wile TAB did not
direct TCH to disconnect fuel card access for the purchase of
fuel followng the Frakes-Ellis incident, Al Trac experienced
di sruption in services. As further found above, that disruption
continued with All Trac facing intermttent problens by drivers
using fuel cards. Yet, TCH provided fuel daily. Wile Al Trac
established disruption in services with continuing intermttent
probl enms, Al Trac has not established that TAB viol ated the
order entered August 16, 2002, regarding the use of the fuel
cards. The order authorized use of cash collateral to purchase
fuel, contenplating the parties would perform substantially as
they had pre-petition, but subject to a budget and w thout the
assunption of the Fuel Agreenent. |In doing so, the court did not
decree that the parties would performw thout disputes as if in a
vacuum seal ed from human reaction to confrontational situations.
Judge McQuire Orders

All Trac’s frustrations with the operations of the fuel
cards resulted in two energency hearings on August 16, 2002--one
at approximately 5:00 p.m, and the other at approxinmately 10: 45

p.m The court rendered two oral rulings requiring that TAB

- 64-



conply with the order entered August 16, 2002. All Trac argues
that TAB did not conply with those directives. However, as found
above, TAB purchased tendered invoices by August 19, 2002, a
Monday, and August 20, 2002. TCH provided fuel each day. As
descri bed above, TAB had a conflicted approach to Al Trac’s
bankruptcy. On the one hand, TAB agreed to provide financing
post-petition to keep All Trac operating. On the other hand, TAB
pursued col |l ection and protection of its interests, at tinmes in
violation of the automatic stay, all against the background of an
unanti ci pated bankruptcy petition and the Frakes-Ellis incident
of August 15, 2002. Frayed business relationships and nerves do
not translate into contenptuous violations of court orders.
Again, the court nust reiterate, Al Trac has established a
disruption in services with a resulting frustration by Al Trac,
but that does not establish the violation of a court order.
Interim Order Entered August 26, 2002

As found above, on August 26, 2002, the court entered a
second interimorder which authorized All Trac to use TAB' s cash
collateral and factor invoices for two weeks. All Trac contends
that TAB violated that order by disrupting fuel card use and by
unilaterally inposing a daily Iimt on the fuel cards. TAB again
agreed to purchase invoices. The court authorized Al Trac to
sell invoices to TAB “under the sane terns and conditions as set

forth in the Factoring Agreenent and the Fuel Agreenent.” But
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the court subjected All Trac’s use of TAB' s cash collateral to a
t wo- week budget that included a daily limt of fuel charges of
$4,500. Al Trac did not object to that budget. Al Trac did
not request that the court set a different fuel charge anount or
provide differently. TAB did not unilaterally inpose that limt.
The above findings regarding the continuing perceived
intermttent problens with the use of the fuel cards applies to
this issue. Despite those problens, TCH provided fuel card
access each day covered by the August 26, 2002, order as follows:
August 24, 2002, $4,001.37; August 25, 2002, $4,000.92; August
26, 2002, $4,001.88; August 27, 2002, $3,200.88; August 28, 2002,
$3, 967. 40; August 29, 2002, $3,970.25; August 30, 2002,
$4,616. 41; August 31, 2002, $3,213.80; Septenber 1, 2002,
$2, 302. 30; Septenber 2, 2002, $2,391.82; Septenber 3, 2002,

$2, 384. 85; Sept enmber

>

2002, %4, 449.08; Septenber 5, 2002,

$3, 562. 90; Sept enber

2

2002, $3,588.30; Septenber 7, 2002,

$5, 000. 97; Sept enber

(oe]

, 2002, $2,755.40; and Septenber 9, 2002,
$3,776.34. Al Trac used these funds for the purchase of fuel
and for cash advances for its drivers. The order term nated
Septenber 7, 2002, although the parties agreed to continue as if
the order ended Septenber 9, 2002. Al Trac has not established
that TAB violated the court’s order entered August 26, 2002.

InterimAllied Oder

As found above, the court entered an order on Septenber 9,
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2002, authorizing All Trac to sell accounts to Allied until

Cct ober 4, 2002, and providing Allied with a first priority lien
on pre- and post-petition accounts and other All Trac assets.

The court ordered that “paynment of all of [AIl Trac’s] invoices
dat ed August 14, 2002, which were factored by the debtor shall be
paid directly to [Allied].” The court entered this order after
notice and hearing. TAB appeared at the hearing. TAB did not
oppose the relief requested by All Trac. TAB anticipated that
Al'lied woul d buy out the TAB position, paying TAB in full.

Nevert hel ess, TAB continued to collect invoices dated on and
after August 14, 2002, which had been factored. TAB retained the
funds collected. TAB knew that the court directed that paynents
“shall be paid directly to [Allied].” Wen TAB recei ved paynents
fromAll Trac’s custonmers on these accounts, TAB did not forward
the paynents to Allied.

On or about Septenber 18, 2002, TAB asserted a first lien on
accounts purchased by Allied. That assertion directly conflicted
with the court’s order granting a first lien to Allied. TAB did
not seek relief fromthe court’s order.

Furt hernore, as found above, despite the court’s order, on
Septenber 19, 2002, TAB wote to All Trac’s custoners asserting
ownership of the accounts and directing the custoners to pay TAB
directly. TAB warned the customers that failure to pay TAB

directly could result in nultiple liability. TAB told the
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custoners to remt paynents solely to TAB unl ess the custoners
received notarized notification to the contrary from  TAB. TAB' s
collection efforts conflicted with the court’s order mandati ng
paynment to Allied.

TAB knew t he provisions of the court’s order. TAB did not
seek relief fromthe court’s order. TAB acted deliberately and
knowi ngly. TAB had no justification to act directly contrary to
the court’s directive.

The parties contenplated that within a few days of the entry
of a final order by the court approving the Allied factoring
agreenent, Allied would buy out TAB' s position. The court’s
order allowed Al Trac to begin factoring with Allied while
furthering the buyout strategy by directing Allied to collect
accounts and granting Allied a preferred security position in
collateral. Nevertheless, when TAB' s negotiations with Allied
did not produce agreenents on terns TAB requested, TAB acted in
di sregard of the court’s order

The court holds TAB in contenpt of court for violating the
order entered Septenber 9, 2002.

Tenporary Restraining Oder

The probl ens caused by TAB' s actions after Septenber 9,
2002, and Allied s reaction to themresulted in the instant
adversary proceeding. Al Trac requested a tenporary restraining

order. Al Trac, Allied and TAB agreed to the entry of an order
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regarding the request for a tenporary restraining order. As
found above, the order, entered COctober 1, 2002, adopted several
stipulations by All Trac, TAB and Allied. TAB agreed that it had
no interest in any All Trac receivable fromand after Septenber
11, 2002, and further agreed that Allied would be the sol e owner
or hold a first lien on those receivables. Allied agreed, in
turn, that it had no interest in any All Trac receivable before
Septenber 11, 2002, and that TAB was the sole owner of or had a
first lien on those receivables. |If the court granted a second
lien deed of trust on Al Trac’s real property, Allied agreed to
purchase all the outstanding and unpaid TAB accounts and TAB s
security interest in TAB accounts. Upon the purchase, TAB agreed
to assign the accounts to Allied. TAB agreed that Allied would
collect all of Al Trac’s accounts receivable, including TAB
accounts. TAB agreed that it would not collect any of the Allied
accounts either directly or indirectly. Allied would forward
funds for TAB accounts to TAB. |If any TAB account renai ned
unpaid ninety days after the entry of the agreed tenporary
restraining order, Al Trac would purchase the account from TAB.
For a ninety-day period, Al Trac agreed to pay Allied a fee of
3% of the receivables, rather than the contract rate of 2.5%

Al Trac and TAB term nated their banking relationship. Al Trac
further agreed not to purchase fuel and obtain driver cash

advances or truck repairs from TAB. By separate court order

- 69-



al so entered Cctober 1, 2002, the court directed that Al Trac’s
shi ppers and custoners send paynents directly to Allied for al
accounts receivable sold to TAB or Alli ed.

Al'l Trac contends that the TRO notw t hst andi ng, TAB
continued to collect accounts to January 15, 2003; failed to turn
over collected funds to Allied or All Trac to January 15, 2003;
and failed to provide custoners with notarized rel eases.

As found above, TAB did collect accounts after the entry of
the tenporary restraining order. The order nandated that al
accounts be paid to Allied. The court charged Allied with the
task of forwarding funds on TAB-purchased accounts to TAB. The
court entered the order upon the agreenent of the parties,

i ncluding TAB. TAB should have collected no funds. By
col l ecting funds, TAB knowi ngly violated the court order.

Until the contenplated buyout, funds collected by Alied on
TAB accounts would be forwarded to TAB. Consequently, had TAB
collected or received funds after the entry of the order, but
retained funds attributable to its purchased accounts while
forwarding funds to Allied attributable to Allied purchased
accounts or to All Trac for non-factored accounts, the violation
woul d have been aneliorated. The evidence does not establish
that TAB acted to mtigate its violation of the court order.

The order directed that upon entry of a final order granting

All Trac’'s notion to factor with Allied, Alied would
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“imredi ately” buy out TAB' s position. The court’s tenporary
restraining order stabilized the parties’ relationship. Al Trac
woul d continue to factor with Allied. Custoners would pay al
accounts to Allied. Allied would separate paynents between its
accounts and TAB' s accounts, transferring funds on TAB s accounts
to TAB. By collecting accounts in violation of the order and
then not aneliorating the violation, TAB de-stabilized and
underm ned the order it agreed to follow. TAB acted in disregard
of the court’s order. By violating the court’s order, TAB

di sregarded the rule of |aw

After the buyout, TAB retained ownership of severa
accounts. According to exhibit 157, those accounts total ed
$29, 950. 30. Pursuant to the Cctober 1, 2002, order, Allied
shoul d have coll ected those accounts. |If TAB did not receive
full paynment within ninety days, the order mandated that Al Trac
re-purchase the accounts. Neverthel ess, TAB coll ected those
accounts. That violated the court order.

TAB knew t he provisions of the court’s order. TAB did not
seek relief fromthe court’s order. TAB acted deliberately and
knowi ngly. TAB had no justification to act directly contrary to
the court’s directive. The court holds TAB in contenpt of court
for violating the order entered Cctober 1, 2002.

All Trac further contends that TAB viol ated the order by

failing to send notarized releases to All Trac’s custoners. 1In
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the Septenber 19, 2002, letters to All Trac’s custonmers, TAB told
the custonmers to nake all paynents to TAB unl ess TAB notified
themto the contrary by notarized statenents. All Trac contends
that the tenporary restraining order mandated that TAB provide
the notarized statenents. The order does not conpel that action.
The order states: “[All Trac’s] shippers and custoners shall be
notified, by separate court order, also entered today, that such
shi ppers shall send paynent directly to Allied for all accounts
receivable sold to TAB and Allied.” The court entered that order
on Cctober 1, 2002. The court did not direct TAB to serve the
order on All Trac’s custoners. Al Trac has not established that
TAB viol ated the court’s order by not providing notarized
rel eases to custoners. The court’s order renmedied the violation
by TAB of the order entered Septenber 9, 2002, caused by the
Septenber 19, 2002, letters.
Cont enpt Damages

“*Judicial sanctions in civil contenpt proceedings may, in a
proper case, be enployed for either or both of two purposes: to
coerce the defendant into conpliance with the court’s order, and
to conpensate the conplainant for | osses sustained.’” Anerican

Airlines, 228 F.3d at 585 (quoting United States v. United M ne

Wrkers of Anerica, 330 U S. 258, 303-04 (1947)). A court has

broad di screti on when assessi ng damages for civil contenpt. 1d.

““The purpose is to conpensate for the damages sustai ned. The
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public rights that the said court orders sought to protect are

i nportant neasures of the renedy.’” [d. (quoting Long Island

Rail. Co. v. Brotherhood of Rail. Trainnen, 298 F. Supp. 1347

(E.D.N. Y. 1969). Conpensation for damages sustained includes

actual pecuniary |losses. Anerican Airlines, 228 F.3d at 586.

All Trac contends that it lost profits. Damages for “l ost
profits nust be proved with ‘reasonable certainty.’” Hollywood

Fantasy Corp. v. Gabor, 151 F.3d 203, 213 (5th G r. 1998)

(quoting Texas Instrunents, Inc. v. Teletron Energy Mgnt., Inc.,

877 S.W2d 276, 279 (Tex. 1994)).

[Alnticipated profits cannot be recovered where they
are dependent upon uncertain and changi ng conditions,
such as market fluctuations, or the chances of

busi ness, or where there is no evidence fromwhich they
may be intelligently estinated. So evidence to
establish profits nmust not be uncertain or speculative.
It is not necessary that profits should be susceptible
of exact calculation, it is sufficient that there be
data fromwhich they may be ascertained with a
reasonabl e degree of certainty and exactness.

Texas Instrunents, 877 S.W2d at 279 (citations omtted in

original).

“The fact that the business in question does not have a
profit history is not dispositive, . . . but the estinmates ‘' nust
be based on objective facts, figures, or data from which the

anount of lost profits can be ascertai ned. Thonpson and

Vall ace of Menphis, Inc. v. Fal conwood Corp., 100 F.3d 429, 435

(5th CGr. 1996) (quoting Holt Atherton Indus. v. Heine, 835

S.W2d 80, 84 (Tex. 1992)).
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All Trac has discontinued its |ong haul trucking business
and has confirmed a Chapter 11 plan of reorganization.
Consequently, TAB cannot now be conpelled to conply with the
automatic stay or the court’s orders. TAB nay be conpell ed,
however, to conpensate Al Trac for |osses sustained. |In pre-
trial discovery, Al Trac specified four categories of damages:
(1) buyout overcharge of $5,153.09, (2) Allied surcharge of
$5,698.80, (3) lost net profits through April 30, 2003, updated
at trial to $427,050.00, and (4) lost net future profits from May
1, 2003, through Decenber 31, 2005, updated at trial to
$2,298,177.00. By order rendered May 19, 2003, the court held:

If there are item zed matters that are presented, be it

this particular Iist or any additional stay violations

that may have been item zed, the plaintiff/debtor has

to provi de damages with reference to supporting

docunents or any item zed danmages w Il be deened wai ved

and the case will only go to trial on the lost profits

damages . . . . [I]f there’s not going to be a Rule 26

report showi ng the damages for those item zed issues,

they are sinply off the table, and in essence, the case

goes to trial on the lost profits.

Tr. of Proceedings (Court’s Ruling) at 2-4, Inre Al Trac

Transportation, Inc., case no. 02-03390 (Bankr. N.D. Tex. My 19,

2003) .

Al Trac is, therefore, limted to these four categories of
damages.

The court has found that the buyout adjustnent of $5,153.09

on Cctober 31, 2002, did not violate the automatic stay or a
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court order. Al Trac is, therefore, not entitled to recover
t hat anount.

The court has found that TAB violated the court’s order
entered Septenber 9, 2002. That led to the entry of the
tenporary restraining order on Cctober 1, 2002, which increased
Allied s fees by $5,698.80. TAB violated that order, too. But
for TAB s actions, Al Trac would not have incurred that expense.
TAB must conpensate All Trac for the expense of $5, 698. 80.

Al Trac primarily contends that TAB' s violations of the
automatic stay and the court orders deprived All Trac of cash
t hat shoul d have been available to fund its post-petition
operations. Had those funds been available, Al Trac asserts
that it would have maintained its historical operating |evels.
Al'l Trac argues that maintaining its business, in turn, would
have generated sufficient cash flow to nmake adequate protection
paynments to its secured creditors. That, Al Trac argues, would
have allowed Al Trac to preserve its rolling stock. Al Trac
further argues that this post-petition operation would have
enabled AlIl Trac to successfully fornulate and confirm a Chapter
11 plan of reorganization. Wthout the cash flow, Al Trac
argues that it lacked sufficient funds to maintain historical
operations and, by October 2002, |acked funds to nake adequate
protection paynents to its secured creditors. Wen Al Trac

failed to nmake its adequate protection paynents, the secured
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creditors obtained relief fromthe automatic stay. Al Trac | ost
its tractors and trailers. As its rolling stock depleted, Al
Trac could not maintain custonmers. All Trac ceased its |ong hau
operations in February 2003.

All Trac has not established, however, the deprivation of
cash flow by TAB's acts in violation of the automatic stay and/or
court orders caused Al Trac to eventually termnate its |ong
haul trucking operations. Frakes testified that Al Trac filed
its bankruptcy petition on August 13, 2002, because of cash flow
problenms. Al Trac’s financial condition when it filed its
bankruptcy petition cannot be attributed to TAB. Frakes
testified that fuel costs depleted avail able cash to service
secured debt. Frakes testified that All Trac needed relief from
its secured debt. Frakes suggested that at |east one of All
Trac’s major secured creditors acknow edged All Trac’s need for
Chapter 11 relief. Frakes further testified that Al Trac needed
to reduce its headquarters and ot her overhead expenses.

Frakes’ testinmony confirns pre-petition accounting anal ysis
of All Trac. In January 2002, Al Trac retained Bell & Conpany,
an accounting firm to prepare a financial conpilation report for
TAB' s consideration in issuing a letter of credit to All Trac.
Jeff Lovelady, a staff accountant with Bell, conmpiled Al Trac’'s
financial data for 2001. Lovel ady gathered the data from Al l

Trac’ s managenent, separately verifying only All Trac’s | oan
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bal ances. Joe Chancey, a CPA and Bell’s partner in charge of the
Al Trac project, testified that in a conpilation report the
accountant takes managenent’s financial nunbers, conpiles them on
a cash basis into a financial statenent and then di scusses the
data. Chancey reported that certain conditions at All Trac
indicated that it may be unable to continue as a going concern
within the next twelve nonths without a change in operations or a
capital infusion. |In 2001, Al Trac’'s cash flow from operations
basically covered its operating expenses and current liabilities.
However, in 2002, current maturities on |long termdebt would add
$861,614 to current liabilities. Al Trac appeared unable to
cover those expenses fromoperations. R chard Bell, a CPA who
co-signed the report, concurred with Chancey. Bell also observed
that he estimated that Al Trac could not liquidate its rolling
stock to cover the debt on that equipnent.

Nevert hel ess, Frakes anticipated that with Chapter 11
relief, All Trac would have the opportunity to attenpt to
reorgani ze. Frakes knew that Al Trac would not nake debt
service paynents on its trucks and trailers until a plan of
reorgani zation could be confirmed. Frakes figured that Al Trac
woul d have several nonths before negotiating adequate protection
paynments for its secured creditors. Frakes contenplated that TAB
coul d not make distributions on pre-petition TAB or TCH debt.

Frakes testified that AIl Trac would reduce its overhead expenses
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in Chapter 11. Frakes concluded that cash flow from TAB woul d
t hereby enable Al Trac to successfully navigate the first couple
of nonths of its bankruptcy case.

All Trac did not establish how Frakes’ theory of his Chapter
11 case would work. On August 13, 2002, Al Trac filed a
bankruptcy petition because of insufficient cash flowto maintain
its operations. All Trac thereby acknow edged the Bell & Conpany
conclusion that All Trac’s cash flow did not allow it to nmaintain
its operations. All Trac's petition froze pre-petition debt
service and paynent of its drivers and fuel providers.

But AIl Trac continued to use its rolling stock. All Trac’'s
secured creditors closely nonitored and actively participated in
the case. They did not seek imredi ate stay relief or adequate
protection paynents, even though Al Trac used the rolling stock
daily. Had they acted sooner or nore aggressively, Al Trac may
have been required to nake earlier or |arger adequate protection
paynent s.

To understand the position of the secured creditors, the
court reviews the several notions to lift stay filed in the
bankr upt cy case.

The first notion for relief fromstay was not filed until
Cct ober 16, 2002, by PACCAR Fi nancial Corporation. Oher notions
for relief fromstay foll owed on October 22, 2002, by G tiCapital

Commer ci al Corporation, Decenber 23, 2002, by Popul ar Leasi ng,
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January 6, 2002, by US Bancorp Leasing and Fi nancial, and
February 19, 2003, by Phoeni xcor, Inc. Phoenixcor had filed a
Motion for Approval of Agreenment to Provide Adequate Protection
on Novenber 25, 2002, alnost three nonths before it filed its
nmotion for relief fromstay. Al of these secured creditors,
except Popul ar Leasing, held security interests in trucks and/or
trailers. Popular Leasing s collateral consisted of a truck
assignnment system truck bal ancers, tire inflation systens, and
hubcaps. The court entered orders directing All Trac to nake
adequate protection paynents and to maintain i nsurance on the
trucks and trailers. Al Trac was to nake its first adequate
protection paynents under the court’s orders as follows: to
PACCAR no | ater than Decenber 16, 2002; to G tiCapital by
Decenber 9, 2002; to U.S. Bancorp on January 15, 2003; and to
Phoeni xcor on Decenber 15, 2002.

All Trac failed to make the Decenber 16, 2002, adequate
protection paynent to PACCAR, even after a notice was issued
pursuant to the court’s order. Accordingly, the automatic stay
as applicable to PACCAR and the trucks was term nated. PACCAR
filed its notice of termnation of the automatic stay on January
21, 2003.

All Trac failed to tinely nmake adequate protection paynents
to GtiCapital as required under the court’s January 16, 2003,

order. Accordingly, the automatic stay as applicable to
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CtiCapital and its collateral was termnated. CitiCapital filed
its notice of termnation of the automatic stay on January 30,
2003.

An agreed order granting Popular Leasing’ s notion for relief
fromstay was entered on May 6, 2003.

All Trac failed to make any of the adequate protection
paynments to U. S. Bancorp as required under the agreed order
conditioning the nmotion for relief fromstay. Accordingly, the
automatic stay as applicable to U S. Bancorp and its coll ateral
was termnated. U S. Bancorp filed its notice of termnation of
the automatic stay on March 12, 2003.

All Trac failed to tinely nmake the adequate protection
paynment due to Phoeni xcor on Decenber 15, 2002. All Trac paid
t he Decenber adequate protection paynment after Phoeni xcor
inquired as to its paynent. Al Trac then failed to make the
adequat e protection paynent due on January 15, 2003. An agreed
order was entered March 16, 2003, that nodified the automatic
stay as to the tractors so that Al Trac would surrender all of
the tractors that were collateral to Phoeni xcor within three days
of the entry of the agreed order.

This history reflects that AIl Trac did not encounter a |ift
stay notion until October 16, 2002, and had no obligation to make

an adequate protection paynent until Decenber 9, 2002.
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Keith O Hussey, Al Trac’s chief financial officer,
testified that All Trac shoul d have had an additional $243, 750. 00
cash fromrevenue deprived by TAB s actions from August 13, 2002,
t hrough February 2003. Hussey testified that Al Trac woul d have
been able to use that cash to stabilize its business while
pursui ng Frakes’ reorganization strategy. But Hussey recogni zed
that with additional cash, Al Trac woul d have encountered
earlier adequate protection paynent obligations. He figured
adequat e protection paynents of $15, 000 per nonth beginning in
Cct ober 2002. However, he understated the |likely position of the
secured creditors had that additional cash actually been
avai | abl e.

O the $243, 750. 00 Hussey testified should have been
addi tional cash from|ost revenue for Al Trac, fromthe August
13, 2002, petition date through Decenber 31, 2002, Hussey opi ned
that TAB deprived Al Trac of $133,575 of revenue. Yet, despite
the use of the rolling stock, regular adequate protection
paynments did not begin until Decenber 9, 2002, with nost regular
paynments schedul ed after January 1, 2003. So the court nust
consider the cost of rolling stock from August 13, 2002, through
Decenber 31, 2002.

Assum ng all of that post-petition revenue woul d have been
recoverable, the court would expect Al Trac’s secured creditors

to have pursued adequate protection paynents earlier and nore
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aggressively. The court considered a sanple of m ni num paynents
to figure the monthly cost of the rolling stock during the
initial nmonths of the case. The court ordered paynent of $4, 450
for PACCAR i n Decenber and thereafter. The court ordered paynent
of $25,940 for CitiCapital on Decenber 9, 2002, which averages
$8,647 for three nonths of the case. The court further ordered
paynment to CGitiCapital of $3,900 on January 15, 2003, plus an
addi ti onal January paynent of $9,840. The court ordered paynent
of $6,900 for U.S. Bancorp beginning in January 2003. And the
court ordered paynment of $4,560 for Phoeni xcor beginning in
Decenber. Considering those paynents as a reasonabl e neasure of
adequate protection, Al Trac woul d have aggregate nonthly
payments rangi ng from $24,557 to $29,650, with the |ikely budget
amount of $25,750. For four and one-half nonths, those paynents
woul d have been in the vicinity of $116,000. Hussey testified

t hat he assumed paynments of $15, 000 begi nning in Cctober, even if
the creditors had not requested it. The court has drawn a
measur enent of those costs fromthe adequate protection orders
entered in the case. That assessnent virtually exhausts the
addi tional cash Hussey projected through Decenber 2002. The
court has also inferred that the secured creditors would have

i ndeed sought those adequate protection paynents fromthe
petition date had the cash fl ow supported All Trac’'s ability to

make paynents. All Trac’s attorney successfully negoti ated
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del ayed adequate protection paynents because of the cash fl ow
probl ens; but that does not support an analysis that the cost of
the rolling stock would not have substantially depl eted any

addi tional cash or that the secured creditors would have waited
if the additional cash flow existed.

Hussey cal cul ated that TAB paid pre-petition fuel debt of
$24,334. 30. Hussey assuned that those funds shoul d have been
avai lable for All Trac’'s post-petition operations. But the court
has found that the fuel paynents would not have been recoverable
ei ther because of the timng of paynents, |lack of notice to TAB
or court order.

Thus, with regard to Frakes’ reorgani zation scenario, Al
Trac has not established that the availability of TAB-held funds
woul d have left Al Trac in any better net position beginning
January 1, 2003, than Al Trac found itself w thout those funds.
Al Trac filed its bankruptcy case with cash fl ow deficiencies
insufficient to service its secured debt; those problens would
have remai ned.

Frakes testified that operational difficulties caused by
TAB' s actions resulted in the loss of Al Trac custoners. Hussey
prepared a chart suggesting |ost custoners and reduced busi ness
fromcustonmers. But Al Trac presented no direct evidence from
any custoners about the cessation of business, |let alone the

reasons for any cessation of business. Al Trac did not present
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live testinony, deposition testinony or even interrogatory
responses fromany custoners that would establish that a custoner
term nated or reduced business with All Trac which could be
attributed to TAB-rel ated acti ons.

Furthernore, Al Trac replaced TAB with Allied as its factor
begi nning by court order entered Septenber 9, 2002. Al Trac has
produced no direct customer evidence that any custoner curtailed
doi ng business with Al Trac between August 13, 2002, and
Septenber 9, 2002. Al Trac has not established that it
significantly lost drivers during that period. Al Trac did not
have to make adequate protection paynents during that period.

Yet, Al Trac did not show why its business did not stabilize
after it began factoring with Allied.

Al'l Trac sought a source of fuel different from T TCH nanely,
Condata. All Trac needed to raise funds to neet Condata’ s demand
for a deposit. Frakes testified that he and his w fe used
$20, 000 of their personal funds to obtain Condata’'s services in
Septenber 2002. Al Trac, therefore, obtained fuel services from
Condata. Had the additional cash been available from TAB, Al
Trac woul d have used its funds, not Frakes’ funds, to secure
Condat a, but the net effect would have been the sanme for Al
Trac, nanely, an alternative source of fuel

Thus, by Septenber 13, 2002, Al Trac had alternative

financing fromAllied and alternative fuel services from Condat a,
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and tinme fromits secured creditors. Al Trac did not establish
the |l oss of a custoner base. Four weeks into the bankruptcy
case, Al Trac positioned itself to continue its business w thout
TAB, if it could overcone the problens that caused it to file its
bankruptcy petition.

Hussey opi ned, however, that TAB s actions had a cunul ative
adverse inmpact on All Trac that eventually caused AIl Trac to
di scontinue its long haul trucking business. |ndeed, the court
has found a series of actions after Septenber 9, 2002, that
violated the stay and court orders, wth a resulting delay in the
Al l'ied buyout of TAB, the delay in sonme collections of
recei vabl es and the exercise of control over sone revenue by TAB.
Al Trac argues that resulted in an inability to make the
adequate protection paynents as they becane due.

The court recognizes that the availability of additional
revenue woul d have aided Al Trac in making the adequate
protection paynents. But, as the court has found above, Al Trac
has understated the likely position of the secured creditors had
All Trac’s avail abl e cash been greater earlier in the case. The
adequate protection obligations |ikely would have occurred
earlier and in a greater anount.

Nevert hel ess, assum ng no change i n adequate protection
paynments fromthose reflected by the actual court orders, Al

Trac has failed to establish why its post-Septenber 9, 2002,
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trucking business with Allied factoring did not result in
sufficient inconme to address secured creditor obligations. Al
Trac defaulted on its Decenber 16, 2002, $4,450 paynent to
PACCAR. Al Trac paid its $4,560 Decenber 15, 2002, paynent to
Phoeni xcor | ate, and defaulted on its January 15, 2002, paynent.
All Trac defaulted on its January obligation to CitiCapital and
then later to U.S. Bancorp. TAB s exercise of control over Al
Trac’s interest in property deprived Al Trac of funds that would
have been sufficient to nake those paynents. As noted bel ow,
curiously, Al Trac has not requested recovery of those anounts
as conpensatory damages. |Instead, as Hussey testified, Al Trac
contends that TAB al one caused All Trac to default on Al Trac’s
adequat e protection paynent obligations and that, in turn, caused
the termnation of All Trac’s truck hauling business. Wile
TAB' s actions deprived All Trac of funds that would have covered
t hose obligations and thus may have been the basis for item zed
conpensatory damages, All Trac has not established that it
necessarily follows that TAB caused All Trac to default on the
paynments resulting in the term nation of the business.

For exanple, Al Trac did not make a $4, 450 paynent to
PACCAR on Decenber 16, 2002. All Trac had been factoring with
Al'lied since Septenber 9, 2002. Al Trac had a fuel supply
source. All Trac has not established that it had actually | ost

custoners. As found above, at npbst, Al Trac had | ost one driver
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attributable to TAB. Al Trac has not established why its
busi ness operations were insufficient to make that paynent.
Thus, while the TAB-controll ed funds woul d have covered the
paynent, All Trac has not shown why it neverthel ess could not
make the paynment fromits continuing operations. Wthout that
showi ng, All Trac has not established that TAB caused the
termnation of its business. The sanme analysis applies to the
January 2003 defaul ts.

On this record, Al Trac has not established that TAB caused
it totermnate its |long haul trucking operations.

All Trac requests damages for |ost net profits of
$427, 050. 00 through April 30, 2003, and lost net future profits
of $2,298,177.00 from May 1, 2003, through Decenber 31, 2005.
Al Trac did not specify alternative neasures of damages in these
categories. Because Al Trac has not established the
prerequisite finding that TAB's violations of the automatic stay
and court orders caused All Trac to termnate its |ong haul
trucki ng operation, TAB could not have caused Al Trac | ost
profits nmeasured by a cessation of Al Trac's trucking business.
TAB argues, in addition, that |ost net future profits is not a
proper neasure of conpensatory damages. For the reasons stated
below, All Trac has failed to neet its burden of proof that its

| ost net future profits would have been $2,298,177.00. The court
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t herefore does not determ ne whether |ost net future profits
woul d be a proper neasure of conpensatory danages.

All Trac has not explained, either in pre-trial proceedings
or during the trial, why it did not alternatively request
item zed damages for particular stay or order violations. For
exanpl e, Hussey testified that Al Trac should have had an
addi tional $243,750.00 for |ost revenue from TAB fromthe
petition date through February 2003. That anount included the
$11,456.47 license fee paynent. All Trac attributes that total
anount to violations of the stay and court orders. Yet, Al Trac
did not item ze any of that amobunt as damages. Simlarly, Al
Trac faults TAB for paying $24, 334. 30 of pre-petition TCH fuel
charges. Yet, Al Trac did not item ze that anount as damages.
Hussey testified that TAB shoul d have nade avail able a net total
of $259, 266. 30 which Al Trac could have used for adequate
protection paynents. Yet, Al Trac did not item ze that anopunt
as damages, either. Al Trac did not item ze the defaulted
adequate protection paynents as danmages. All Trac could have
item zed damages attributable to a stay or order violation. Al
Trac elected, instead, to attenpt to affix the entire blanme for
the dem se of its trucking business solely on TAB and, then, seek
to prove and recover |lost profits from T TAB. By doing so, A
Trac placed its recovery of damages on its ability to establish

those specified lost profits with reasonabl e certainty.
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Hussey testified about the amount of |ost net profits and
| ost net future profits. Over TAB s objection, the court
recogni zed Hussey’ s expertise to make accounting cal cul ati ons of
profits based on assunptions provided by Frakes. Hussey has been
a licensed certified public accountant in Texas for twenty-nine
years. He has served as a controller, accountant and financi al
of ficer of various corporations during those three decades. He
is qualified to analyze financial data to cal cul ate present
profits and to project future profits. That analysis assists the
fact finder. Fed. R Evid. 702. On the other hand, Hussey
| acked expertise in the trucking industry, having been Al Trac’'s
chief financial officer only since Cctober 2002, and having no
ot her experience in the trucking business. The court recognized
Frakes as an expert in the trucking industry based on his years
of experience in that business. Frakes provided Hussey with
mar ket and operating assunptions for the trucking business that
Hussey used in his anal ysis.

The evol ution of Hussey’s anal ysis denonstrates the
difficulty in predicting future profits. Hussey's cal cul ations
changed over tinme with changing assunptions. All Trac provided
TAB wi th changed assunptions as |late as May 7, 2003. TAB
objected to the timng of the subm ssion of changed assunpti ons.
On April 4, 2003, the court set the trial docket call for June 9,

2003. On April 25, 2003, the court entered an order setting the
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trial for June 16, 2003, thereby elimnating the need for the
trial docket call. The trial began on June 16, 2003. The May 7,
2003, assunptions indeed cane |ate. Neverthel ess, because of the
difficulty in predicting the future, the court has consi dered

t hem

Wi | e reasonabl e people in the trucking business and their
accountants may differ on marketing and operational assunptions
and resulting financial calculations and predictions, TAB
establ i shed that Hussey’ s cal cul ati ons contai ned several fl aws.
Those fl aws underm ne the weight of his opinion. The opinion
consequent |y does not support his conclusion of the anmpbunts of
| ost net profits and |lost net future profits. The court cannot,
therefore, enter findings of facts establishing those danages.
Al'l Trac has not presented alternative neasures of damages. The
court cannot makes its own cal cul ations of lost profits and | ost
future profits on this record. As a result, Al Trac has not net
its burden of proof of establishing with reasonable certainty
| ost net profits of $427,050.00 and | ost net future profits of
$2, 298, 177. 00.

In his lost profits analysis, Hussey assuned that had TAB
not caused a cash flow drain, Al Trac could have nmade its
adequate protection paynents and sustained its pre-petition |evel
of operations. But, as found above, a net avail able cash

assunption begs a fundanental question concerning the tim ng and
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anount of adequate protection paynents to allow All Trac to
attenpt to reorganize. Al Trac filed its bankruptcy petition
because its cash flow did not allowit to continue to operate at
hi storical levels wthout suspending paynents of the rolling
stock needed to sustain that historical operation. TAB played no
role in those cash flow problens. Hussey assuned that with the
bankruptcy petition, Al Trac would receive a cash flow | evel
from TAB factoring, would reduce its operating expenses, would
continue to use its rolling stock to service custoners, but would
delay or mnimze having to pay for that rolling stock by
adequate protection paynents or otherwi se. For the reasons

di scussed above, the court cannot assunme that Al Trac woul d have
realized a neani ngful net cash difference during this period that
woul d have flowed toward profits.

Thr oughout the period of August 2002 through February 2003,
Hussey amended All Trac’s nonthly operating reports filed in the
under | yi ng bankruptcy case. The anended reports show Al Trac
| osses exceedi ng the anbunt Hussey attributes to | ost revenue
from TAB by $230,000. Hussey testified that the nonthly
operating reports include depreciation on the rolling stock,
whi ch he said should be renoved fromthe analysis. He conceded,
however, that even with that adjustment, Al Trac still |ost
$70, 000 nore than he attributes to TAB. Dan Jackson, a certified

public accountant with the consulting firmof Alix Partners, LLC,
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testified that economc reality requires that an anal ysis of | ost
i ncone include all the expenses of operating the business.

Al though Al Trac noved to strike his testinony, the court
considers the testinony properly limted pursuant to the court’s
rulings on expert testinony and discovery. The expenses include
depreciation to neasure the cost of the rolling stock. Hussey
did not substantially consider the expenses of Al Trac’s
revenue-generating vehicles and equi pment. The cost of the
rolling stock virtually depletes the additional cash attributable
to TAB's actions, as denonstrated by the anmended nonthly
operating reports. Thus, as reflected by the anended nonthly
operating reports, with adjustnents for increased i ncone but

mai nt ai ni ng depreciation, Al Trac has not established that it
woul d have been profitable in those nonths.

In his calculation of |lost net future profits, Hussey did
not include the cost of the rolling stock. He projected future
profits from My 1, 2003, through Decenber 31, 2005. He figured
that All Trac would confirma plan of reorganization that would
satisfy secured creditors. He further assuned that Al Trac
woul d not incur expenses of acquiring rolling stock for the three
years follow ng confirmati on of a plan of reorganization. He
t her eupon concluded that Al Trac woul d not have expenses for
trucks and trailers until after Decenmber 31, 2005. As Jackson

testified, to consider increnental net revenue, the court nust
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consider the incremental costs of running the enterprise. The
costs nmust include the increnental costs of the trucks and
trailers. The om ssion underm nes the weight to be given to the
cal cul ation of lost net future profits.

Wt hout including the cost of the trucks for running a
trucki ng business, Al Trac has not established its |lost profits.
Chapter 11 does not erase those costs froma net incone profit
analysis as if lifting the page of a nmagic slate.

The court considers two alternative nmeans of neasuring those
costs. Al Trac’'s anmended schedule D of creditors hol ding
secured clains, filed on Cctober 23, 2003, shows that secured
creditors with trucks and trailers as collateral claimin tota
approxi mately $2,245,431.60. The value of the trucks and
trailers that are the collateral securing those clains was val ued
on anmended schedule D at $1,997,000.00. Thus, the unsecured
portion of the secured creditors’ clains is approxi mately
$248,431.60. Al Trac intended to reduce the amount of secured
debt to pay in a plan to the value of the collateral. Assum ng
All Trac correctly valued the trucks and trailers at |ess than
t he debt, the remmi nder woul d be unsecured clains to be addressed
in the plan of reorgani zati on. Hussey opined that future profits
t hrough 2005 woul d be $2,298,177, wi thout considering any
paynments for the rolling stock. Hussey assunmed the rolling stock

woul d have been paid. That would have had to occur through a
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confirmabl e plan of reorganization. The confirnmed plan would
have paid the present value of the collateral. But the creditors
woul d have correctly required that the projected profits be used
to pay the remaining unsecured portion of their clains. The
court nust assune that Frakes would not have retained his equity
in All Trac wi thout paying as nuch of the projected profits as
needed to pay the creditors in full. By doing so, Al Trac would
have functionally and effectively paid for its rolling stock for
Hussey’s projected three years. The resulting |ost net profits,

i f any, would have been necessarily and inevitably significantly
| ess than the Hussey cal culation. Stated another way, Jackson
testified that Hussey’'s cal culation of |lost net future profits
woul d not pay All Trac’s pre-petition debt.

However, as Jackson opined, it is difficult to predict how
the plan confirmation process would have evolved. The better
approach would be to factor the replacenent of equipnent into the
projections of future inconme and future expenses. Rather than
attenpt to predict the interplay of restructured secured debt in
the anal ysis of net income through 2005, the cost of the trucks
and trailers should be factored as operating expenses. Frakes
assunmed operations at historical levels using thirty-five trucks.
Hussey shoul d have included increnental but phased costs of those

trucks through 2005. Again, the resulting |ost net profits, if
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any, woul d have been necessarily and inevitably significantly
| ess than the Hussey cal cul ati on.

Hussey included a nunber of Frakes’ assunptions about
operati ng expenses, revenue and the trucking industry. Frakes
assuned that Al Trac would operate at historical levels, with
hi storical revenue and driver cost per mle. Frakes further
assuned that Al Trac’s capacity would sustain predicted market
growt h. Al though TAB chal | enged several of the assunptions,
Frakes’ experience and Hussey’s cal cul ati ons support the approach
to operation levels, capacity and market trends. But Frakes and
Hussey both recogni zed that variable costs could affect profits.

Hussey assuned that if fuel costs rose, Al Trac woul d pass
those costs on to its custonmers. Frakes testified that custoners
customarily did not begin paying for the increased cost until
three to five nonths after Al Trac incurred those expenses.
Also, not all custonmers agree to pay the increased fuel costs.
As a result, operating expenses can periodically spike. Hussey
did not factor that into his cal cul ations.

Further, Hussey did not include headquarters’ operating
expenses in calculating net profits. Jackson testified those
expenses nust be included to accurately predict net inconme. The
busi ness nust have general and adm ni strative expenses. Hussey
did not include them because Frakes assuned those expenses woul d

be paid by revenues from sources other than the | ong hau
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trucki ng business. But Jackson explained that profits for a | ong
haul trucking business nust include the expenses of operating
t hat busi ness. Thus, for exanple, the trucking business required
the services of a dispatcher directing operations froma
headquarters’ office. Hussey did not include that type of
adm ni strative expense. This record does not contain an
evidentiary basis to exclude general and adm ni strative expenses
from operating expenses to determne |ost net future profits.
Wth the om ssion of the costs of the rolling stock, the
fluctuations of fuel increase recoveries and general and
adm ni strative expenses, the court cannot accord weight to
Hussey’s opinion of lost net profits from August 13, 2002,
t hrough April 30, 2003, of $427,050 and lost net future profits
from My 1, 2003, through Decenber 31, 2005, of $2,298,177.00.
Therefore, Al Trac has not nmet its burden of proving |ost net
profits and | ost net future profits with reasonable certainty.
Summary of Stay and Order Violations
In sunmary, TAB did not violate the automatic stay by not
honoring Al Trac checks on August 14, 2002; by paying pre-
petition fuel charges on August 13, 15 and 16, 2002; in the
manner that it purchased accounts post-petition; by negotiating
for releases of clains; in the manner of controlling post-
petition fuel card access and use; by suspendi ng access to online

banki ng and information; by holding funds in escrow to cover re-
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subm tted checks; and by applying funds to conplete the buyout on
Oct ober 31, 2002.

TAB violated the automatic stay by paying pre-petition fuel
charges on August 14, 2002, but the violation does not constitute
cont enpt .

TAB violated the automatic stay for which it would be
subject to contenpt by paying the pre-petition |license fee claim
by the letters to All Trac’s custoners dated August 15, 2002, and
Sept enber 19, 2002; by exercising control over property of the
bankruptcy estate transferred by Frakes; by not honoring Al Trac
checks in Septenber 2002; by applying the bal ance of the denmand
account at the end of Septenber including the Septenber 16, 2002,
anmount, to All Trac’'s pre-petition line of credit; by selling
back accounts to All Trac for anobunts greater than the anounts
advanced as paynents for the accounts by TAB; by selling back
accounts before the expiration of ninety days; and by retaining
funds fromAllied after COctober 31, 2002, w thout a show ng that
the funds derived from non-assi gned accounts.

Wth regard to the collection of funds, TAB violated the
stay for which it would be subject to contenpt by collecting
funds from Septenber 11, 2002, to October 1, 2002, w thout
di sbursing the funds to Allied or All Trac. TAB did not violate
the stay by collecting funds from Cctober 1, 2002, to Cctober 24,

2002, if derived fromaccounts dated before Septenber 11, 2002.
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TAB violated the automatic stay for which it would be subject to
contenpt for collecting funds after Cctober 24, 2002, w thout

di sbursing themto Allied or AlIl Trac. Wth regard to collection
of non-factored accounts, TAB violated the automatic stay by

coll ecting non-factored accounts after Septenber 9, 2002, for
which it would be subject to contenpt, especially after Qctober
24, 2002.

TAB did not violate court orders by the manner it purchased
accounts from August 15 to August 19, 2002; in the manner of
controlling the post-petition fuel card access and use; and by
not sending notarized releases to custoners follow ng the
Septenber 19, 2002, letters.

TAB viol ated court orders for which it would be subject to
contenpt by the Septenber 19, 2002, letters; by collecting and
retai ning funds after Septenber 9, 2002; and by asserting a first
Iien on accounts on or about Septenber 18, 2002.

After All Trac filed the Allied notion, this sumary
denonstrates that TAB enphasi zed collection resulting in the
significant stay and order violations. TAB refused to honor Al
Trac checks despite the availability of funds, sent the custoner
letters, applied the demand account balance to the letter of
credit, continued to collect accounts contrary to court order,
engaged in negotiations and asserted positions contrary to court

or der.
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For the contenptuous violations of the stay and orders, Al
Trac has established damages of $5,698.80. Al Trac has failed
to establish under its burden of proof that TAB caused Al Trac
to termnate its |long haul trucking business. Al Trac has al so
failed to establish under its burden of proof the |ost net
profits and the |l ost net future profits it clained.

Under the pre-trial order, Al Trac requested that the court
i ssue an order to show cause why TAB should not be held in
contenpt of court. The parties contenplated that the court would
proceed under fornmer Bankruptcy Rule 9020. That rule was anended
in 2001. Rule 9020 covering contenpt proceedi ngs now provi des
t hat Bankruptcy Rule 9014 governs a notion for an order of
contenpt made by a party in interest, here, Al Trac. This
adversary proceeding neets all the due process requirenents of
Rul e 9014. No further proceedi ngs are needed.

Tortious Interference

All Trac asserts that it should recover actual and punitive
damages for TAB' s tortious interference with its business and
business relations. Al Trac asserts clains for tortious
interference with its contracts with Allied, with its custoners,
withits drivers, with its secured creditors and with its
busi ness-decision making. In the pre-trial order entered by the
court on June 20, 2003, TAB asserts that the tortious

interference clainms are not before the court. TAB objected to
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each of these clains being included in the pre-trial order as
contested issues of fact or |aw

All Trac’s original conplaint filed Septenber 23, 2002,
alleged clains for tortious interference. On March 4, 2003, Al
Trac filed an anended conpl ai nt seeking a declaratory judgnent
that TAB violated the automatic stay and court orders and an
order to show cause why TAB shoul d not be held in contenpt of
court. Al Trac requested conpensatory damages. All Trac argues
that its anmended conpl aint also preserves the tortious
interference clainms. TAB argues that the anended pl eadi ng does
not preserve the tortious interference clainms. TAB contends that
t he anended pl eadi ng presents a contenpt proceedi ng under 11
US C 8§ 105(a) for violations of the automatic stay and court
orders. However, the anended conpl aint at paragraphs 44 and 45
expressly alleged the tortious interference with contracts claim
The court, therefore, overrules TAB s objection to the pre-trial
order, and considers the claim

All Trac asserts that the court should apply the Texas | aw
of tortious interference with contracts. TAB nmaintains that Utah
| aw appl i es.

Under Texas law, to prevail on a claimof tortious
interference, Al Trac nust prove that: (1) a contract subject to
interference exists, (2) the alleged act of interference was

willful and intentional, (3) the willful and intentional act
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proxi mately caused damage, and (4) actual damage or | oss

occurred. Stewart dass & Mrror, Inc. v. US. Auto d ass

Discount Ctrs., Inc., 200 F. 3d 307, 316 (5th G r. 2000); ACS

| nvestors, Inc. v. Mlaughlin, 943 S.W2d 426, 430 (Tex. 1997);

Grahamv. Mary Kay, Inc., 25 S.W3d 749, 753 (Tex. App.--Houston

[ 14th Dist.] 2000).

Under U ah law, “tortious interference” is generally called
“intentional interference wth econom c/contractual /business
relations.” To establish intentional interference with economc
relations, Al Trac nust prove (1) “that the defendant
intentionally interfered with the plaintiff’s existing or
potential economc relations, (2) for an inproper purpose or by
i nproper nmeans, (3) causing injury to the plaintiff.” Leigh

Furniture & Carpet Co. v. Isom 657 P.2d 293, 304 (Utah 1982).

In the cause of action, “inproper purpose” is established by
show ng that the actor’s predom nant purpose was to injure the
conplaining party. The plaintiff nust prove that the defendant’s
ill wll predom nated over all legitinmte econom c notivations,
and, in a case of m xed notives, a court nust determ ne the

def endant’ s predom nant purpose underlying his conduct. U.P.C

Inc. v. ROA GCeneral, Inc., 990 P.2d 945, 956 (Utah App. 1999).

“I nproper neans” is shown when the defendant’s neans of
interference were contrary to statutory, regulatory, or conmon

| aw or violated an established standard of a trade or
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profession.” [d. at 957. “A party is subject to liability for
an intentional interference with present contractual relations if
he intentionally and inproperly causes one of the parties not to

performthe contract.” St. Benedict’'s Dev't Co. v. St.

Benedict’s Hosp., 811 P.2d 194, 201 (Utah 1991).

Under the Factoring Agreenent, the parties agreed that Utah
| aw woul d govern. The agreenent provides: “This Agreenent and
all transactions contenpl ated hereunder and/or evidenced hereby
shal | be governed by, construed under and enforced in accordance
with the internal laws of the State of Uah.” ¢ 19. However, a
suit on atort is not a suit on the agreenent or on a transaction
contenpl ated under the agreenent. Accordingly, a suit on a tort
i's not governed by the contractual choice of |aw provision. |In

re Consolidated Capital Equities Corp., 143 B.R 80, 84 (Bankr.

N.D. Tex. 1992). The Factoring Agreenent provision for Uah | aw
does not control. The court nust therefore determ ne whether to
apply Texas or Utah law. To nmake that determ nation, the court
must apply the law of the state with the nost significant
relationship to the events at issue. 1d. at 85.

All Trac’s headquarters and its principal place of business
are in Texas. All Trac houses its rolling stock in and operates
its long haul trucking business out of Texas. When not on the
road, All Trac’s enployees are |ocated in Texas. Al Trac’s

of ficers and headquarters’ personnel operated out of Texas. Al
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Trac’s custonmers were |ocated throughout the country. Al Trac
made deliveries throughout the country. TAB is located in U ah.
Factoring wth TAB and banking with TAB went through TAB s
operations in Utah. Allied is located in Texas. Factoring with
Allied went through Allied s operations in Texas. Weighing these
facts, the court concludes that Texas had the nost significant
relationship to the chall enged actions. The court therefore
applies Texas | aw.

Contract with Allied

By order entered Septenber 9, 2002, the court authorized Al
Trac to enter, on an interimbasis, a factoring and security
agreenent with Allied. The court extended that interim
aut hori zation by orders entered Cctober 7, 2002, and October 18,
2002. By order entered Cctober 21, 2002, the court granted Al
Trac’s notion to enter a factoring and security agreenent with
Allied. Al Trac contends that TAB wllfully and intentionally
interfered with All Trac’s contractual relationship with Alied,
damagi ng All Trac.

As found above, Kim More of Allied testified that TAB s
buyout demands in Septenber 2002 resulted in a price greater than
100% of the advances. Allied would not buy out TAB at that
|l evel. But the negotiations included a letter of credit that All
Trac did not need to resolve wwth TAB in the buyout. TAB' s

negoti ati on posture for the buyout, attenpting to resolve as nmany

- 103-



of TAB's financial and other concerns as possible, cannot anount
to an interference with Al Trac’s contractual relationship with
Allied. Al Trac's relationship with Allied included a buyout of
TAB s position. The buyout necessarily required negotiations.
Parties naturally seek the nost favorable resolution fromtheir
perspective in entering negotiations.

However, at the sane tinme, TAB sent its Septenber 19, 2002,
letter to All Trac’s custonmers. On Septenber 18, 2002, Mbore e-
mai | ed Harding at TAB about directions to custoners to pay
Allied. Yet, on Septenber 19, 2002, TAB sent its letter
directing custoners to pay TAB. Moore testified that Allied did
not know TAB woul d send those letters. G ven the parties
i npasse in negotiations over the buyout, Allied concluded that
its relationship with All Trac had been jeopardi zed by TAB' s
letters to AIl Trac’s custoners. Allied considered “wal king”
fromthe Al Trac contract or requesting that the court authorize
Al Trac to provide additional collateral.

As found above, the letters violated the automatic stay and
a court order. TAB knowi ngly and deliberately sent the letters.
The letters were false and m sl eading. Considering the totality
of the circunstances, the court infers that TAB knew the letters
woul d adversely inpact Allied. TAB asserted ownership interest
in accounts in conflict wwth Allied purchases. Wth a court

order directing paynents to Allied and the parties in
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negoti ati ons over the buyout, TAB know ngly chose to demand t hat
All Trac’s custoners pay TAB, threatening the custoners, in
effect, with multiple liability if they did not pay TAB. TAB
willfully and intentionally thereby interfered wth Al Trac’s
contractual relationship with Allied.

Al'li ed demanded additional collateral fromA Il Trac. Moore
testified that Allied considered the buyout with TAB, as a result
of TAB's negotiating posture and the letters, as atypical.

Tramel, Allied s president, confirmed that Allied s problens with
TAB's letters resulted in Allied s demand for additional
collateral. The court granted Allied a second lien on All Trac’s
real estate, over the objections of the first |ienholder. Al
Trac incurred unnecessary professional expenses litigating the
request to grant the second lien. 1In addition, the court granted
Allied a tenporary ninety-day increased factor fee of one half
percent to conpensate Allied for the tinme and expenses caused by
the TAB interference. That increased fee cost Al Trac
$5,698.80. Al Trac therefore suffered damages of $5, 698.80 pl us
prof essi onal fees and expenses incurred pursuing court

aut horization to provide the additional collateral to Allied.

TAB asserts that All Trac waived its tortious interference
cl aimby not specifying damages during discovery. As found
above, Al Trac did specify the surcharge damage of $5,698. 80.

Consequently, Al Trac did not waive this conponent of its claim
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All Trac requested recovery of attorney’s fees. The court

bi furcated the attorney’s fees issue at trial. But the
attorney’s fees relate to the prosecution of this litigation.

Al Trac did not specify in discovery its attorney’'s fees and
expenses incurred pursuing court authorization to provide the
additional collateral to Allied. Al Trac has, therefore, waived
the attorney’ s fees conponent of these danages.

Al'l Trac has established that TAB tortiously interfered with
All Trac’s contractual relationship wwth Allied.

Contracts Wth Custoners

Al Trac asserts that TAB tortiously interfered with A
Trac’s contracts with its custoners, by TAB s letters of August
15, 2002, and Septenber 19, 2002. Al Trac had contractual
relations with its custoners. Although the court has found above
t hat the August 15, 2002, letters violated the automatic stay,

All Trac introduced no evidence that the letters adversely
affected All Trac’s relationship with any of its custoners. The
August 15, 2002, letters consequently did not constitute a
tortious interference with custoner contracts.

As found above, TAB had no business reasons to send the
Septenber 19, 2002, letter to custoners. Wrse, as the court has
found, the letters were false and m sl eading. TAB violated the
automatic stay and a court order by sending the letters. TAB

intended to informcustoners that TAB owned all Al Trac
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accounts, know ng that was false. TAB intended to conpel
custoners to pay TAB, knowi ng the court ordered paynents to
Allied. TAB know ngly took these acts intending to collect from
Al Trac’s custoners.

Carr testified that she called several customers about the
letters. She said that custonmers expressed confusion about where
to make paynents. She testified that one custoner, Bear
Transportation, would not pay because of the confusion. Bear
Transportation eventually paid its account, but after ninety
days. Frakes also testified that Schnei der Transportation had
declined to pay until the situation had been resolved. Al Trac
did not present evidence of any other type of damage caused by
the letters to the custonmers. All Trac did not present evidence
fromthe custoners that the letters danaged All Trac’s reputation
with the custonmers or caused a custonmer to curtail business with
Al Trac.

The del ayed paynments danaged All Trac. But Al Trac did not
present evidence quantifying those danages. All Trac did not
present evidence of the inpact of not having these paynents
during the delay period. Al Trac did not present evidence of
the cost of Carr’s tinme addressing custonmers’ concerns about the
letters.

Furthernmore, All Trac did not specify damages for this claim

as required by the court to preserve recovery on this claim
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The court therefore finds and concludes that TAB tortiously
interfered with All Trac’s custoners by sending the Septenber 19,
2002, letters, but that All Trac failed to prove the anmount of
the resul ti ng damages.

Contracts Wth Enpl oyees

Al'l Trac had contractual relationships with its truck
drivers. Al Trac contends that TAB tortiously interfered with
t hese contracts by not honoring payroll checks on August 14,
2002, and by causing fuel card use problens. As found above, the
automatic stay prohibited TAB from honoring checks drawn pre-
petition. Neverthel ess, subsequently, Al Trac resubmtted the
checks and TAB honored them Al drivers were paid.

The drivers testified that they had the checks tinely
cashed. All Trac encountered the difficulties when the checks
did not clear. Al Trac had to address the problens, not the
drivers.

As found above, Al Trac’'s drivers did face intermttent
problenms with the use of the fuel cards. Al Trac's authority to
use TAB' s cash coll ateral had been conditioned on a budget. TAB
reasonably nonitored the budget by a daily limt to the fuel
card. By August 27, 2002, Al Trac inposed its own |imt on the
drivers’ use of the fuel card, to assure conpliance with the
budgeted restrictions. The Frakes-Ellis incident did disrupt

busi ness operations, with an inpact on TCH On this record, with

- 108-



t he findings made above, the court cannot find that TAB acted
willfully and intentionally with regard to the drivers.

Frakes testified that only one driver |eft because of fuel
card problens--Harris. As found above, Harris found a five-hour
del ay caused by | ack of access to the fuel card intol erable.
Harris testified that he would not be late for deliveries or
pi ckups. As a result, he resigned effective August 25, 2002.

But he stopped driving on August 19, 2002, less than a full week
after the filing of the bankruptcy petition, and on the heels of
the transitional cash collateral hearings and the Frakes-Ellis
incident. He also acknow edged that he had a pay issue with Al
Trac as well. Harris anticipated a pay raise on August 1, 2002,
whi ch he did not receive. He would have eventually resigned if
he did not receive the pay raise. Wile Harris resigned after
the fuel card disruption, Al Trac has not established that TAB s
actions caused the resignation.

All Trac has not established that TAB tortiously interfered
with All Trac’s contractual relationships with its drivers.

Interference Wth Creditors and Busi ness

All Trac had contractual obligations with its secured
creditors. Those creditors held purchase noney security
interests in All Trac’s rolling stock or |eased the stock to Al

Trac. Al Trac contends that TAB tortiously interfered with Al
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Trac’s ability to tinely pay adequate protection to those
creditors.

Cash fl ow deficiencies caused by All Trac’s operations, the
cost of fuel, and obligations to creditors caused Al Trac to
file its bankruptcy petition on August 13, 2002. TAB played no
part in All Trac’'s decision to file its bankruptcy case. Al
Trac did not make its contractual paynent obligations to the
secured creditors. Frakes testified that All Trac intended to
use Chapter 11 of the Bankruptcy Code to restructure its
obligations to the secured creditors. O her than purchase
accounts under substantially simlar ternms as it did pre-
petition, Al Trac had no expectation that TAB would play a role
in restructuring All Trac’s obligations to its secured creditors.

Al'l Trac negotiated a series of agreenents with its secured
creditors for adequate protection paynents. The first paynent
canme due on Decenber 9, 2002. All Trac contends that TAB s
handl ing of the reserve account with funds unavail able for Al
Trac’s use interfered with All Trac’ s obligations to nmake the
adequate protection paynents. Al Trac defaulted on several
adequate protection paynents, causing the automatic stay to lift.
All Trac argues that had TAB nade the funds avail able, Al Trac
woul d have nmade the adequate protection paynents.

By Septenber 11, 2002, Al Trac factored its accounts with

Allied. Al Trac has not established that the cash fl ow
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generated by Allied s purchase of accounts would not be
sufficient to address adequate protection paynents begi nni ng
Decenber 9, 2002. Furthernore, the court has addressed above the
i npact of TAB' s handling of the reserve account on adequate
protection paynents and the difficulty of assessing the |evel of
adequate protection paynents had All Trac’s avail abl e cash been
different.

In any event, court-ordered adequate protection paynents do
not create a contractual relationship between the debtor and the
secured creditor. The contractual relation existed pre-petition
and had been disrupted by the debtor’s bankruptcy petition. Al
Trac, the debtor, expressly intended to restructure the
contractual relationship. Thus, while TAB may have viol ated the
automatic stay and court orders in its handling of Al Trac’'s
interest in funds, Al Trac has not established that TAB
willfully and intentionally acted to interfere wwth Al Trac’s
contracts with its secured creditors. The inpact on Al Trac may
have affected AIl Trac’s ability to nmake adequate protection
paynments, but TAB' s actions do not ampbunt to an interference with
All Trac’s contracts with its secured creditors.

Al Trac finally but ultimately contends that TAB s
deprivation of cash flowto Al Trac resulted in the dem se of
All Trac’s business. Al Trac argues that TAB thereby tortiously

interfered with its contracts by interfering with All Trac’s
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busi ness decisions. On this claim Al Trac has not established
the contracts subject to the interference nor that TAB acted
wWillfully or intentionally to interfere with such contracts.
While certain of TAB' s actions did deprive Al Trac of property
t hat shoul d have been avail able for post-petition operational
uses under the auspices of its bankruptcy protection, Al Trac
has not established a cause of action for tortious interference
with contracts by interfering with All Trac’s busi ness deci sions.
Puni ti ve Damages

Al'l Trac seeks punitive damages on its claimfor tortious
interference. Al Trac established that TAB tortiously
interfered with its contractual relationship with Allied. Under
Texas |l aw, to recover punitive damages for tortious interference,
Al'l Trac nust prove that TAB acted with actual malice. From
Septenber 1, 1995, until August 31, 2003, the tine period in
which TAB' s tortious interference occurred, Texas |aw defined
“mal i ce” as:

(A) a specific intent by the defendant to cause
substantial injury to the claimnt; or

(B) an act or om ssion:

(1) which when viewed objectively fromthe
standpoint of the actor at the time of its
occurrence involves an extrenme degree of ri sk,
considering the probability and magni tude of the
potential harmto others; and

(i1i) of which the actor has actual, subjective
awar eness of the risk involved, but neverthel ess
proceeds with conscious indifference to the
rights, safety, or welfare of others.
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Tex. Cv. Prac. & Rem Code, § 41.001(7) (Vernon 1995).1

Actual malice in the context of tortious interference is
described in Texas case law as “‘ill-wll, spite, evil notive, or

purposing [sic] the injury of another.’” Texas Beef Cattle Co.,

v. Green, 921 S.W2d 203, 210 (Tex. 1996) (quoting Cenents v.

Wthers, 437 S.W2d 818, 822 (Tex. 1969) and al so noting that the
Texas Legislature redefined nalice as it relates to the recovery
of exenpl ary damages in causes accruing after Septenber 1, 1995).

See also Knox v. Taylor, 992 S.W2d 40, 59 (Tex.App.—Houston

1999, no pet.); Exxon Corp. v. A lsup, 808 S W2d 648, 661

(Tex. App. —<orpus Christi 1991, wit denied).

Al'l Trac has not established that TAB acted with malice in
its interference wwth the Allied contract. After Al Trac filed
the Allied notion, TAB engaged in collection efforts and
negoti ations that resulted in the interference. But TAB did not
act to harmAll Trac; it acted to collect its debt and resol ve
claims. 1In doing so, it conmtted a tort and also violated court
orders, but Al Trac did not establish that TAB acted with ill-
will, spite, evil notive or with the intent to injure Al Trac.

The court does not award punitive damages.

The definition of malice, effective September 1, 2003, is “a
specific intent by the defendant to cause substantial injury or harm
tothe claimant.” Tex. Gv. Prac. & Rem Code, § 41.001(7) (Vernon
2003) .
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O her |ssues

For purposes of conpl eteness, the court addresses the inpact
of applying Uah law. Under Utah law, Al Trac woul d not prevai
onits claimof tortious interference with Allied, as TAB did not
cause Allied not to performits contract. Allied did perform
albeit at a greater cost to All Trac. But Utah law only permts
recovery for interfering with a present contract if TAB
intentionally and inproperly caused Allied not to perform
Simlarly, Al Trac would not prevail on its tortious
interference with the custoners’ claim as TAB did not cause the
custoners not to performtheir contracts. The custoners did
perform albeit two custoners del ayed paynents on their contracts
because of TAB' s actions. Again, that does not neet the U ah
test for interfering with a present contract. Wth regard to the
other tortious interference clains, as All Trac did not neet the
Texas test, it also did not neet the U ah test.

Summary

Al'l Trac has established that TAB tortiously interfered with
its contractual relationship with Allied, causing recoverable
damages of $5,698.80. Al Trac has established that TAB
tortiously interfered wwth its contracts with custoners but All
Trac failed to prove resulting damages. All Trac did not
establish that TAB tortiously interfered with All Trac’'s

contracts with its enpl oyees or secured creditors. Al Trac did
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not establish a claimfor tortious interference with contracts
regardi ng busi ness decisions. All Trac is not entitled to
puni tive damages.

Concl usi on and Order

Despite the stark contrast of the parties’ perspectives in
this case, in the final analysis, Al Trac’'s requested recovery
turns on whether Al Trac net its burden of proof. All Trac has
attenpted to catapult TAB' s conflicting approach and actions into
the sole cause for the termnation of All Trac’ s trucking
busi ness. Wile Al Trac has established several instances of
stay and court order violations by TAB, Al Trac did not
establish that TAB caused Al Trac’s business to fail or that All
Trac suffered the lost profits clainmed by All Trac as a result.
Instead, Al Trac has established that it is entitled to
conpensabl e damages of $5,698.80 for contenpt of court or,
alternatively, tortious interference with a contract.

In its first anmended conplaint, Al Trac requested the
recovery of its attorney’'s fees for prosecuting this litigation.
All Trac preserved that request in the pre-trial order. The
court bifurcated the attorney’'s fee issue. Wthin twenty-one
days fromthe date of entry of this order, Al Trac shall serve
and file a brief with an affidavit in a format consistent with a
fee application under 11 U.S.C. §8 330 addressing its attorney’s

fee request. TAB shall serve and file a response within fourteen
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days of service of Al Trac's brief and affidavit. Al Trac may
serve and file a reply within seven days of service of TAB s
response. The court will decide the attorney’s fee issue on the
pl eadi ngs, unless it orders otherw se.

Based on the foregoing,

I T 1S ORDERED that Al Trac Transportation, Inc., shall have
a judgrment of $5,698.80 against Transportation Alliance Bank.
The judgnent shall bear pre-judgnent interest of 1.73%from
Sept enber 23, 2002, the date of the filing of the conplaint. The
j udgnent shall bear post-judgnent interest at the applicable
federal rate at the tinme of entry of the judgnent. The parties
shal | address the attorney’s fee issue as directed in the above
opi nion. Counsel for Al Trac shall submt a proposed final
judgnment after the determ nation of the request for attorney’s
f ees.

#H#END OF ORDER###
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