I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

NATI ONAL GYPSUM COVPANY,
AANCOR HOLDI NGS, | NC.,
DEBTORS.

CASE NO. 390-37213- SAF-11
CASE NO. 390-37214- SAF-11
(Jointly Adm ni stered)
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VEMORANDUM OPI NI ON AND ORDER

By this menorandum opi nion, the court establishes the
Al ternate Asbestos Disease O ainms Resolution Facility nmandated by
the First Amended and Restated Joint Plan of Reorganization under
Chapter 11 of the United States Bankruptcy Code for National
Gypsum Conpany and Aancor Hol dings, Inc., as nodified, and the
Order Confirmng the First Amended and Restated Joint Plan of
Reor gani zati on of National Gypsum Conpany (NGC) and Aancor
Hol di ngs, Inc.

Backgr ound

By order entered March 9, 1993, the court confirnmed the first
anended joint plan of NGC and Aancor Hol di ngs, as nodified. Anmong
ot her features, the plan created New National Gypsum Conpany to
own and operate National Gypsum Conpany’s wal | board busi ness.

Plan, 85.3(a), (b). The debtor corporate entity becane



Reor gani zed Nati onal Gypsum Conpany, subsequently changing its
nane to Asbestos C ai ns Managenent Corporation (ACMC). The plan
created the NGC Asbestos Settlenment Fund, now the NGC Settl enent
Trust. Plan, 85.1(a), (b); Confirmation Order entered March 9,
1993, 89. Asbestos property damage creditors settled with the
conpany under the terns of the plan. Persons exposed to Nati onal
Gypsum asbest os-cont ai ni ng products becane beneficiaries of the
trust. The plan charged the trust to resol ve asbestos di sease
clainms deriving fromthat exposure, both for those persons hol ding
cogni zabl e cl ai 8 under non-bankruptcy law as of the confirnmation
of the plan and for those unknown and future persons who may
suffer clains. Plan, 85.1(a), (b); Confirmation O der 8§9.

By order entered April 14, 1992, the court appointed a Legal
Representative to advocate the interests of the unknown and future
asbestos di sease claimants.® The Legal Representative has a
consultative role with the trust and has standing to be heard
before this court as a party in interest. Plan, 881.105,
5.1(m(2), 11.11; Findings of Fact and Concl usions of Law by Bench
Rul i ng, January 29, 1993, p. 40. In addition, the plan created a
bodily injury trust advisory commttee (Bl TAC) consisting of

| awyers representi ng known asbestos di sease clainmants to consult

The court appointed Daniel M Phillips as the Legal Represen-
tative. Phillips died on August 22, 2000. By order entered August
31, 2000, the court appointed Sander L. Esserman the successor Legal
Representative, on an interimbasis.
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with the trust. Plan 85.1(0); Confirmation O der, 89(h).

To fulfill its function, the court charged the trust to
“treat all its beneficiaries simlarly and fairly. The trust nust
simlarly pay the clains of all persons exposed to asbestos from
NGC asbest os-contai ning products.” Bench Ruling, p. 10. Wth
trustee discretion and court supervision, the court envisioned
that the trust would “likely be able to fulfill its nandate to
simlarly pay simlarly-situated claimants.” Bench Ruling, p. 37.

The court recogni zed that asbestos di sease clai mants havi ng
cogni zabl e i njuries under non-bankruptcy |aw as of confirmation
hel d cl ai n8 under the Bankruptcy Code, 11 U S.C. § 101(5), which
woul d be paid by the trust and discharged. The court pernmanently
enj oi ned them from bringing clains agai nst New NGC. Confirnmation
Order, 889(a), 10(a). But persons exposed to National Gypsum
asbest os- cont ai ni ng products who did not have cogni zabl e cl ains as
of confirmati on under non-bankruptcy | aw and future claimnts did
not hold clainms under the Bankruptcy Code. As a result, the court
concl uded that “[n]on-Bankruptcy Code claimants nust be able to
pursue their renmedies in the future after the exhaustion of the
trust.” Bench Ruling, p. 33. After channeling those persons to
the trust, the court Iimted Reorganized NGC s liabilities to them
to the trust and provided “New NGC shall not be subject to the
commencenent or continuation of litigation by any person on or on

account of [unknown and future] clains pending exhaustion of the



remedy or renedies provided by the [trust].” Confirmation O der,
889(b), 10(b)(1) and (2). |In effect, the court inposed a
tenporary injunction on channel ed unknown and future clai mants.

To confirmthe plan over the objections of certain creditors,
the court found that New NGC woul d have an enterprise val ue of
$350 million on the effective date of the plan, with the asbestos-
related litigation protection provided by the plan and the
confirmati on order. Findings of Fact, filed March 9, 1993, no.
33. Consequently, the treatnent of channeled clains by the trust
and the channeling injunction regarding litigation agai nst New NGC
had been structured to insure that the trust would treat simlarly
situated claimants simlarly and that New NGC woul d have an
enterprise value of $350 million on the effective date of the
plan. Confirmation Oder, 89(g)(2)(i) and (ii).

Wth regard to the satisfaction of asbestos disease clains
caused by exposure to National Gypsum asbest os-contai ni ng
products, the plan established the “Asbestos D sease O ains
Resolution Facility” and designated the Center for Cains
Resol ution (Center) as that facility. Plan, 85.1(m(2);
Confirmation Order, 89(g)(1). NGC had been a nenber of the
Center. ACMC assuned that nmenbership. The plan authorized the
trust to termnate ACMC s nenbership in the Center. Plan,
85.1(m(2). By notice dated June 20, 2000, the trust term nated

ACMC s nmenbership in the Center effective June 16, 2000.



Upon term nation of ACMC nenbership in the Center, the plan
provides that the “Alternate Asbestos Di sease C ai ns Resol ution
Facility” becomes the “Asbestos Disease C ains Resol ution
Facility.” Plan, 85.1(m(2). The alternate facility nust seek to
resol ve asbestos di sease clains consistent wwth the plan, the
trust docunents and certai n designated asbestos di sease clains
resol ution procedures adopted as exhibit Ato the plan. Pl an,

88 1.13, 1.18, 1.40 and 1.127.
In outline format, the plan procedures provide:
Asbest os di sease claimants nust receive simlar treatnent.

A Cl ai mants may choose between an expedited revi ew and
paynent procedure and an individualized review and
paynment procedure, subject to reserves or reductions
necessary to ensure substantially equival ent treatnent
of all classes of clainmants.

1. Each cl ai mant nust receive the sane percentage of
his claimas eval uated subject to the expedited
review and cl ai m paynent procedure. Each cl ai nant
nmust receive substantially equival ent anmounts under
the individualized review and paynent procedure.

a. Expedited review and cl ai m paynent: |If the
trustees set up an expedited cash paynent
option, claimants may cone to a full and final
settlement with the trust in exchange for a
si ngl e cash paynent in an anount determ ned by
t he trustees.

1. The trustees may establish different
paynment amounts for various categories of
claims or asbestos di sease not exceedi ng
$1, 000.

2. A valid claimant wth a non-mal i gnhant
asbest os di sease condition who elects to
have an expedited cash paynent may file a
new claimfor an asbestos-rel at ed
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b.

mal i gnancy that is subsequently

di agnosed. Any additional paynents shal
be reduced by the anmount of the expedited
cash paynent.

I ndi vi dual i zed review and paynent: An
asbest os di sease clai mant who el ects

i ndi vi dual i zed review shall receive paynent
for valid clains based upon a detailed
exam nati on of exposure, loss, injury and
other factors determ native of claimval ue.

1.

The trust may require the subm ssion of
x-rays, |aboratory tests, nedical

exam nations or reviews and ot her nedi cal
evi dence to support clains and require
that the nedical evidence conply with
recogni zed nedi cal standards regarding
equi pnent, testing nethods and procedures
to assure that the evidence is reliable.

The trust will categorize clains by
di sease and occupation within each
di sease category.

i The categories and val ues for each
di sease shall be determ ned by
rel evant vari abl es under applicable
tort | aw.

ii. For each category or subcategory,
the trust shall determne alimted
range of |iquidated values to
mai ntai n average hi storical paynents
of NGC to resolve simlar clains.

iii. The trustees shall determ ne, based
upon data fromthe Center and ot her
appropriate information, the nature
of the cases that they will classify
as extraordi nary cases.

1. Extraordi nary cases are: (1)
cases where NGC asbest os-
cont ai ni ng products constituted
a substantial percentage of the
cl ai mant’ s asbhest os exposure;
or (2) where a claimant’s



damages are exceptionally
| arger than the normal range of
val ues for diseases.

2. Extraordi nary cl ains nay be
val ued for anpbunts that exceed
the limted range of |iquidated
val ue for any given disease
cat egory.

The trustees shall determ ne the nost
appropriate procedures for nmaking paynents and
shall audit, nonitor, and verify clains in
order to ensure that paynents are nade only
for valid clains.

1. The trustees shall draft appropriate
forms and instructions for all asbestos
di sease cl ai mants under either paynent
sel ection consistent with the asbestos
di sease claimants materi al s.

2. All forms shall indicate that they are
submtted to the trust with a declaration
of their accuracy under penalty for
presentation of a fraudulent claimin
accordance with 18 U.S.C. § 152.

2. Order of consideration of clains:

a.

Cl ai mants who el ect expedited review shal
have their clains processed by the trust in
chronol ogi cal order of recei pt based upon the
date on which the trust has received al
docunent ati on necessary to process the claim

Cl ai mants who el ect individualized review
shall have their clains processed in
chronol ogi cal order based upon the date on

whi ch the trust has received all docunentation
necessary to process the clains.

In order to reduce transaction costs, the
trustees may process, liquidate, and pay
asbestos di sease clainms in groups of clains or
ot herwi se no natter what the order of

i ndi vi dual cl ai ns.



1. The trustees shall define clains
i nvol vi ng extreme and undue hardship so
that they may be considered separately.

2. In the event that the trustees determn ne
it advisable primarily, but not
exclusively, in order to reduce
transaction costs, the trustees nmay
suspend their normal order of
consideration in favor of claimants who
sel ect expedited review and paynent.

In order to assure substantially equival ent treatnent of
all claimants, the trust nmay decide to have different
forms and timng of paynents to different claimants.

1. Such deci sions nmust be based on estinmates and
therefore nmay have to be revised in the |ight of
experi ence over tine.

a. Therefore, a claimant who receives paynent
early in the life of the trust may receive a
smal l er or |arger percentage of the val ue of
his claimthan a cl ai mant who recei ves paynent
in the mddle of or late in the life of the
trust.

To ensure substantially equival ent treatnent of al
present and future claimnts, the trustees nust
determ ne prior to maki ng any distributions the
percentage of full |iquidated value that claimnts would
be likely to receive.

1. No cl ai mant shall receive paynents that exceed the
trust’s nost recent determ nation of the percentage
of the full |iquidated value that all other

claimants would be likely to receive.

a. The trustees nust base this determ nation on
esti mates of the nunber, types, and val ues of
present and future clains and the timng and
anount of paynents under NGC s insurance
contracts, the trust’s expected future
expenses for admi nistration and | egal defense
and other material matters that are reasonable
and likely to | eave sufficient funds to pay a
conpar abl e percentage of full value to al
present and future cl ains.

-8-



Al'l

b. Fromtine to time, the trustees wll
reconsider this determ nation to assure that
it is based on accurate, current information.

C. When nmeking this determ nation, the trustees
wi || exercise compn sense and a flexible
eval uation of all relevant factors. Trustees
shall not act in arigid, restrictive manner
based only on worst case scenari o0s.

asbest os di sease clains nust be reviewed to ensure that

each claimpresents evidence of diagnhosis of an asbest os-
related condition resulting fromexposure to NGC asbest os-
cont ai ni ng products, which evidence would sustain a cause of
action at | aw

A

The trustees shall always give appropriate consideration
to the cost of investigating and uncovering invalid
clainms so that the paynent of valid clainms is not
further inpaired by the process.

In issues related to the validity of clains, e.g.
exposure and nedi cal evidence, the trustees shall have
the latitude to make judgnents regarding the anmount of
transaction costs to be expended so that asbestos

di sease clains that are clearly valid are not further

i npaired by the costs of additional investigation.

1. However, the trustees retain the discretion to
contest the validity of any clai mnotwthstanding
the costs thereof.

2. Subj ect to the approval of the bankruptcy court,
the trustees may anend the criteria fromtinme to
time to conformto generally suggested changes or
advances in scientific or nedical know edge or
ot her changes in circunstances.

The trustees shall conduct random or other audits to
verify information submitted in connection with either
paynment selection alternative in accordance with these
pr ocedur es.

1. In the event that an audit reveals that invalid
i nformati on has been provided to the trust, the
trust may penalize any claimant or clainmnt’s
attorney by disallow ng the claimor seeking
sanctions fromthe U S. District Court in which the

-0-



bankruptcy was filed, including but not limted to,
requiring the offending source to pay the costs
associated wth the audit and any future audit or
audits, reordering the priority of paynents of
clainms, raising the level of scrutiny of additional
information submtted fromthe same source or
sources, or prosecuting the claimnt or claimnt’s
attorney for presenting a fraudulent claimin
violation of 18 U.S.C. § 152.

2. The trust may devel op nethods for auditing the
reliability of nmedical evidence, including
i ndependent readi ng of Xx-rays.

3. If its audits show an unacceptable | evel of
reliability for medical evidence submtted by
specific doctors or nedical facilities, the trust
may refuse to accept nedical evidence from such
doctors or facilities.

1. Alternative D spute Resolution; Jury Trial

A

Settlenents shall be favored over all other forns of
claimresolution, and the | owest feasible transaction
costs shall be incurred in order to conserve resources
and ensure funds to pay all valid clains.

The trustees shall establish an appropriate alternative
di spute resol ution process so that the clainmants and the
trust shall have a full range of alternate dispute

resol ution devices available for their use, including
medi ati on and arbitration.

1. | f conpensation of an alternative dispute
resol ution provider becones necessary, each side
shall bear its own costs.

In the event that there is no settlenment between the
trust and a claimant pursuant to individualized review,
the claimant may initiate nediation, non-binding
arbitration or binding arbitration in accordance with
the procedures set up by the trustees.

1. Arbitrators will return awards within the range of
di sease category value limts set by the trust for
t he di sease category in which the claimproperly
falls, determ ne that the disease falls in a higher
or | ower category and determ ne an appropriate
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val ue, or, in extraordinary cases, return awards in
excess of category limts.

2. If a claimant submits to arbitration and accepts
the award, the award will establish the Iiquidated
value of the claim and the claimant will receive

paynments in the sanme manner as one who had accepted
the original valuation of the claimby the trust.

In determ ning the value of any claim punitive danages
shall not be considered or allowed, notw thstanding
their availability in the tort system

The trust shall not pay any pre-judgnent interest, post-
judgment interest, interest on deferred paynents, or any
ot her type of interest on an asbestos di sease claim

Aclaimant’s right to a jury trial shall be maintained
for the purpose of liquidating his claim

1. Only claimants who opt for non-binding arbitration
and then reject their arbitration awards retain the
right to a jury trial of the |iquidated val ue of
their clains against the trust.

a. A claimant who rejects the settlenent offer of
the trust and an award i n non-binding
arbitration, and who elects to resort to the
tort system and obtains a judgnent for noney
damages shall have a claimw th a |iquidated
val ue equal to the judgnent.

b. Judgnent creditors with verdicts in excess of
t he hi ghest range of values for certain
di seases will be paid the applicable
per cent age of the anmount of the highest range
of their disease category.

1. The applicabl e percentage of the excess
of the judgnent above this anpbunt shal
be paid no sooner than 5 years after the
date the judgnent is entered in the trial
court, unless the trustees determ ne that
such paynent will adversely affect
paynment to other claimants, in which
event paynent of the applicable
percent age of the excess of the judgnent
shall be made in 5 equal annual
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install ments beginning 5 years after the
date the judgnment is entered.

Any | awsuit pendi ng against the trust at the tine
that the trust ceases participation in the Center
shall be stayed until the rejection of an
arbitration anard. Oher claimants desiring to
file suit against the trust nmay do so only after
the rejection of an arbitration award.

If a trial is sought:

a. the statute of limtations will be tolled as
of the date the claimwas filed, and the right
to ajury trial shall be preserved with the
def endant being the “NGC Asbestos Di sease and
Property Damage Settlenent Trust.”

b. Venue shall not be changed by the bankruptcy
case.

C. The law to be applied shall be either (1) the
| aw of the state where the clai mant has
previously filed an asbestos di sease | awsuit
or, (2) in the event no prior |lawsuit has been
filed, the law of the state with jurisdiction
over the lawsuit.

d. Al'l clainms and defenses which exist under the
applicable |l aw shall be available to both
sides at trial.

1. The trust may wai ve any defense that
woul d purport to establish that NGC was
not liable for asbestos-rel ated di seases
caused by its asbestos-containing
pr oducts.

2. The trust may concede product defect and
that the product defect caused any
asbestos-related injury. In that case,
the claimant will be precluded from
i ntroduci ng any additional evidence on
t he product defect issue.

e. The award of an arbitrator or the

recommendati on of a nediator and the positions
and adm ssions of the parties during
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conpliance wth alternative dispute resolution
procedures shall not be adm ssible for any
purpose at trial by any party or third party
and are expressly determ ned not to be

adm ssions by either party.

f. | f necessary, the trustees nmay obtain an order
fromthe U S District Court for the district
in which the bankruptcy was filed
i ncorporating an offer of judgnent to
| i qui date the anmount of the claim scheduling
di scovery and trials in such a fashion as not
to create an undue burden on the trust, or
cont ai ning any other provisions, in order to
ensure that the trust fulfills its
obl i gati ons.

Notice and clai mant paynent selection: For clains made after
the effective date of the alternate facility, the trust shal

mai |
after

A

claimmaterials to claimants within a reasonable tine
recei pt of the claim

Any claimant who fails to return an appropriate,
conpleted claiminformati on and paynent sel ection form
which will be included in the claimmaterials, within 12
nonths fromthe date of mailing shall have his claim

di sall owed unless the claimant is able to denonstrate to
the satisfaction of the trustees that the failure should
be excused.

Rel ease: The trustees shall determ ne the form and nature of
the releases in order to maxi m ze recovery for the claimnts
who present evidence of diagnosis of an asbestos-rel ated
condition resulting fromexposure to NGC asbest os-cont ai ni ng
products without increasing the risk of clains for

i ndemi fication or contribution fromthe trust.

A

As a condition to making any paynent to a claimnt, the
trust shall obtain a general, partial, or limted

rel ease as appropriate in accordance with applicable
state or other law, consistent with the paynent

sel ection by the clai mant.

1. If allowed by state |law, the endorsing of a check
or draft for paynent by or on behalf of a clai mant
shal |l constitute such a rel ease.

The cl ai mant shall execute any docunents necessary for
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the trust to perfect its claimagainst NGC s insurers to
receive indemity for paynents, to release any claimthe
cl ai mant may have against the insurer, and to receive
and keep any and all paynents made by the insurer for
paynment of the claim

Beyond these procedures, the plan recogni zed that the court
may anmend and nodify the requirenents of the plan and adopt
addi tional settlenent guidelines, as necessary. Plan,
85.1(m(2). The court, in the confirmation order and pursuant to
85.1(m(2) of the plan, directed that if the trustees did not
adopt an alternate facility, the court would do so. Even if the
trustees adopted a facility, the court could adopt additi onal
clains settlenent procedures. Confirmation Oder, 89(g)(1).
Court authority to adopt a facility assured “that the purpose of
the [trust] is acconplished and the asbestos-related litigation
protection for New NGC which is necessary to assure that New NGC
has an enterprise value of $350 million on the effective date [of
the plan] . . . is provided.” Confirmation Oder, 89(g)(2)(i).
The court nmay consider, anong other natters:

the settlenent procedures set forth in the C ass Action

Settl enment [Ancthem Products, Inc. v. Wndsor, 521 U S

591 (1997) (Georgine)], including such factors as: (aa)

sufficient evidence of exposure to NGC asbestos or

asbest os-cont ai ni ng products; (bb) establishnment of

conpensabl e nedi cal categories of asbestos-rel ated

di seases; (cc) conpensation |levels for various asbestos-

rel ated di seases based on nedical criteria; (dd)

conpensation |levels for asbestos-rel ated di seases that

do not neet the nedical criteria but would be

conpensabl e under the applicable tort law, (ee) clains

subm ssi on and paynent procedures, including subm ssion
of clainms wthout assistance of counsel; (ff) procedures
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for the paynent of extraordi nary Asbestos D sease
Clainms; (gg) limtations on jury trials and the use of
alternate dispute resolution procedures to resolve
Asbestos Di sease Cains; and (hh) Iimtations on the
recovery of attorneys’ fees in connection with the
representation of persons asserting Asbestos Di sease
Cl ai ns agai nst the NGC Asbestos Settlenment Fund. The
Court may al so i npose a percentage paynent schedul e.

Confirmation Order, 89(g)(2)(ii).
In its Bench Ruling, the court expl ai ned:

If the trustees select the alternative facility, the
trustees nust develop additional settlenent criteria
after considering the anticipated renai ni ng and
projected clainms and the avail able assets. |If the
trustees cannot establish additional criteria or obtain
the bodily injury TAC approval, the court will establish
the criteria. The court may use the proposed gl obal
settlenment as a nodel to conplete the additional
criteria for the alternative facility. The court wll
consider the followng: Medical criteria. Exceptional
circunstances. |If a person does not neet the nedical
criteria or exceptional circunstances, proof that the
clai mant has an injury conpensable in the appropriate
jurisdiction and set the m ni num paynent schedul e.

Range of val ues by di sease and occupation, using 10.2
percent of the global settlenment ranges. Attorneys’ fee
limtations. Procedures for submitting clains wthout
assi stance of counsel. Annual clainms paynents based on
67,000 clainms for the first ten years. Wth these or
simlar provisions, plus the provisions in the plan, and
using Dr. Peterson’s analysis for the use of assets over
time, the trust’s beneficiaries should be treated
simlarly and fairly. |If the trustees decide to
termnate the CCR participation and use the alternative
facility, the court will set a period of tinme for the
trustees to devel op the necessary criteria to assure
that the facility can be used to fulfill the trust’s
mandate or the court will do so.

Bench Ruling, pp. 25-26.
Alternate Facility Hearing Procedure

On June 20, 2000, the trust termnated ACMC s nenbership in
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the Center, effective June 16, 2000, triggering the plan and
confirmation order requirenents to inplenment the alternate
facility. Pursuant to the plan and confirmation order, the court
schedul ed hearings to consider an alternate facility to be
submtted by the trust and any proposed additional settlenent
procedures. On July 28, 2000, the trust filed its anended
prelimnary alternate facility proposals. Also on July 28, 2000,
New NGC fil ed anended proposed additional clains settlenent
procedures. On August 17, 2000, the trust responded to New NGC s
proposal s and New NGC responded to the trust’s proposals. Also,
on August 17, 2000, the Legal Representative responded to the
proposals. By letter dated Septenber 15, 2000, the trust informnmed
the court that the trust and New NGC schedul ed conferences to
narrow the differences in their proposals. On Septenber 18, 2000,
the trust, New NGC and the Legal Representative submtted to the
court an agreed alternate facility, with several reserved areas of
di sagr eenent.

Meanwhi l e, on July 11, 2000, several asbestos disease
claimants filed a notion to cancel hearings on an alternate
facility and to term nate the channeling order. Those clainmants
contend that circunstances no | onger warrant continued inposition
of the channeling of clains and the correspondi ng tenporary
injunction. On August 18, 2000, New NGC responded to that notion

On June 22, 2000, the Legal Representative noved to term nate
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the channeling order. The Legal Representative contends that
absent funding of the alternate facility by New NGC, the claimnts
shoul d be deened to have exhausted their trust renedies.

The court conducted evidentiary hearings on the alternate
facility and these related notions on Septenber 18, 19, 20, 21,
26, 27 and October 17 and 18, 2000. The parties agreed that the
sane evidentiary record would apply to the notion to cancel the
hearings on the alternate facility, the notion to term nate the
channeling order and the alternate facility. The court began
hearings by first considering evidence on the trust’s and ACMC s
assets and liabilities, including the projected nunber of asbestos
di sease clains over the next 40 years and the val ue of those
claims. The court then expanded the hearings to cover the ful
range of considerations required by the plan procedures outlined
above. The court requested evidence of several factors based on
i ssues raised by the parties. The court bal anced the need for the
parties to present and consider that evidence with the pre-hearing
schedul i ng requirenents.

The establishnment of the alternate facility and the
managenent of the channeling order and correspondi ng tenporary
i njunction present core matters over which this court has
jurisdiction to enter a final judgnent or order. 28 U S. C
88 157(b)(2) (0O and 1334. This nmenorandum opi nion contains the

court’s findings of fact and conclusions of |aw. Bankruptcy Rul es
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7052 and 9014.
Alternate Facility Purpose

In establishing the alternate facility with additional
settl enent procedures the court nust “insure that the purpose of
the [trust] is acconplished and the asbestos-related |litigation
protection for New NGC which is necessary to assure that New NGC
has an enterprise value of $350 million on the effective date [of
the plan] . . . is provided.” Confirmation Oder, 89(g)(2)(i).
The plan had an effective date of July 1, 1993. The parties
stipulate that New NGC had an enterprise value of at |east $350
mllion on that day. Accordingly, New NGC realized the $350
mllion enterprise value on the effective date of the plan. The
purpose of the asbestos-related litigation protection for New NGC
has been acconpli shed. 2

The remai ni ng and not yet acconplished purpose of the

’ln a menorandum opi ni on and order entered Septenber 29, 2000,
stayi ng pendi ng appeal this court’s order term nating the channeling
order for several claimants after ACMC terminated its Center
menber ship and before these hearings, the United States District Court
found that “New NGC will be subjected to litigation that it clearly
did not bargain for when the Plan was consummated[.]” 1n re National
Gypsum Co., No. 00-CVv-1729, slip op. at 18 (N.D. Tex. Sept. 29, 2000).
The creditors of NGC bargained for the plan, but did not reach
conpl ete agreenents. As di scussed above, the court therefore held a
contested confirmation hearing. The plan, as confirned by the court,
created New NGC, with a plan effective date value of $350 mllion with
the asbestos litigation protections. The trade and bond creditors of
NGC becane the owners of New NGC on the effective date. They obtained
preci sely what the plan required. The asbestos disease litigation
protection provided an effective date value that permtted
confirmation of the plan under 11 U S.C. 8§ 1129. That “bargain” has
been reali zed.
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alternate facility and additional settlenment procedures is to
insure that the trust acconplishes its function. The trust nust
settle the clainms of simlarly situated claimants simlarly.
Since confirmation, the trust has settled clains using the Center.
The Center operates in the tort system The trust has settled
approxi mately 235,000 cl ains using that process. At confirmation,
the court estinmated that approxinately 62,000 persons had
cogni zabl e asbest os di sease cl ai n8 under non-bankruptcy | aw t hat
came within the definition of a claimunder the Bankruptcy Code.
Findings of fact, filed March 9, 1993, no. 41(a). Virtually al
of those clains have been resolved. The court proceeds,
therefore, with the presunption that the trust’s remaining
asbest os di sease cl aimbeneficiaries do not hold Bankruptcy Code
clai ms under the plan and have not been di scharged. The court
applies this presunption for anal ytical purposes only and w t hout
prejudice to any party asserting in litigation that a particul ar
cl ai m has been di schar ged.

In addition to resolving discharged clainms in the tort
system the trust has resolved a significant nunber of non-
di scharged clainms in the tort systemas well. At confirmation,
the court estimated that unknown and future clains would total
150,000 to 165,000. Findings, filed March 9, 1993, no. 41(b).

Unfortunately, subsequent events have established that the court

-19-



underesti mated that nunber.® Regardl ess, however, of the nunber,

until termnation of the ACMC nenbership in the Center, the trust

*The court recogni zes that evidence at the confirmation hearing
had been introduced that the nunber would be higher. But, then again,
ot her evidence suggested that the court had overestinated the cl aims.
Meanwhi l e, the court takes note of inproved diagnostic techniques and
nore efficient communications. Also, the court recognizes the
testinony at hearings in 1998 explaining, in part, the difficulty in
estimating future clains. That testinony reveal ed that 25,000,000
Ameri cans had been exposed to asbestos-containing products by severa
entities. O that nunber, 12,000,000 were then still alive. As a
court that has struggled with the personal health and econom c
probl ens associ ated with asbestos exposure, the court remains troubl ed
that Congress has failed to address a matter to which fully 10 percent
of the population of the United States had been exposed.

Inits argunments that claimnts nust individually exhaust trust
renedi es before the court may consider terninating the channeling
order, New NGC rem nds the court that it found, at confirmation, that
“It]he potential for litigation against New NGC is so renote in tine
and mnimal in anobunt as to have no effect on its present value [the
pl an effective date under 81129] nor on its |ikelihood for success.”
Bench ruling, p. 28. As found above, New NGC had achieved its
ef fective date value. Counsel for the trust suggested that after the
effective date New NGC' s value virtually tripled. See, e.g., “Large
Profit for Maker of WAllboard,” New York Tinmes (Feb. 15, 1995).

Beyond that, the court nakes several additional observations
concerning that argunent. First, the analysis of value had been nade
by the court only in the context of 11 U S.C. 81129. Second, the

mar ket for New NGC s stock woul d have been cogni zant of the court’s
ruling that New NGC woul d not enjoy the protection of a permanent

i njunction. The market would nmake its own risk assessment of asbestos
exposure, societal and medical factors, business opportunities and
litigation, considering but not banking on the court’s confirnation
findings. Third, as the court found, trust assets have been
sufficient to resolve in the tort systemthe projected nunber of
clainms made by the court. As noted in this footnote, unfortunately
for all concerned, the clains are now projected at far in excess of
the 235,000 clains resolved by the trust. Fourth, had the CGeorgine
settl ement been approved by the Suprene Court, these hearings would
not be taking place now This court noted at confirmation that
approval of Georgine was not a nmatter for this court. Fifth, as the
Legal Representative observes in his argunent that the channeling
order has served its purpose for New NGC, circunmstances have changed
The plan provided that the court had authority to amend and nodify the
pl an procedures for trust renmedies for claimants. Plan, 85.1(m(2).
The market, not this court, bears responsibility for how to factor
that authority into investnent decisions.
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has resolved those clains in the tort system

In a declaratory judgnent action, this court found that the
pl an, as confirmed by this court, inplicitly inposed liability on
New NGC for non-di scharged asbestos di sease clains for persons
exposed to National Gypsum asbestos-containing products upon the

exhaustion of the trust renedies. NGC Settlenent Trust v.

Nat i onal Gypsum Co., No. 98-3309, Bench Ruling (Bankr. N. D. Tex.

February 27, 1998). Wth that liability, upon exhaustion of the
trust’s renedi es, unresol ved claimnts would have a tort system
remedy, which is precisely what they had but for the NGC
bankruptcy case. By definition, the process therefore assured
that all simlarly-situated trust beneficiaries would be treated
simlarly—each would have clainms resolved in the tort system
with a liable entity in the tort system That assurance no | onger
exists. The United States Court of Appeals for the Fifth Crcuit
reversed the declaratory judgnment, holding that the plan allows
only the possibility of successor liability for New NGC, but not

pl an-inposed liability. [In re National Gypsum Co., 219 F.3d 478,

493 (5th G r. 2000)(petition for rehearing pending). Wth this
change in the |aw of the case, unresolved claimants nust litigate
successor liability with New NGC after trust exhaustion state by
state. No longer may the court proceed with the assurance of a
tort systemrenedy for the unresolved clai mants.

Under the plan procedures outlined above, claimnts nust
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receive simlar treatnent. Cdaimants paid by the Center facility
had been paid in the tort system They, therefore, by definition,
received tort systemvalues. The plan procedures direct that the
trust nust determne “full liquidated value.” Plan, Exhibit A,
8VI(A). For simlar treatnent, that requires an assessnent of the
tort systemvalues. The alternate facility nust therefore enpl oy
values that mrror the tort system The facility cannot replicate
the tort system But the values nust mrror the tort system

The plan procedures and confirmation order recognize that the
facility may pay a percentage of that value. A funded facility
w |l pay a percentage that approximtes the tort system thereby
fulfilling the trust’s function and acconplishing the plan’s
pur pose.

An unfunded facility will be unable to pay nore than an
extrenely small percentage, neaning that claimnts cannot obtain
fromthe trust paynents anywhere near tort systemvalues. Since
the Fifth Grcuit mandates that New NGC has no plan liability to
them the only way they can even attenpt to obtain tort system
values is to have access to New NGC to test successor liability.
In other words, for an unfunded facility, the only way to even
attenpt to acconplish the plan’s purpose for the non-di scharged
asbestos disease claimants will be to declare that the trust

cannot resolve their clains and term nate the channeling order.
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Cl ai ns and Val ues

ACMC, the trust, the Legal Representative and New NGC
stipulated to the evidence for estimating remaining non-di scharged
asbest os di sease clains over the next 40 years and for estimating
the value of those clains in the tort system For that
stipulation, those parties presented projections by Mark Peterson,
the trust’s consultant on asbestos clains, using data derived from
the Center and average settlenent values reached by the Center for
group settlenents. Not all parties in interest appearing at the
hearings initially agreed to that stipulation. So the court
entertained testinony regarding the projections and the court
request ed addi ti onal evidence.

The Center enployed various allocation criteria for resolving
clains. These criteria inforned both Peterson’s projections and
the group settlenment anmounts. The criteria did not necessarily
require that a claimant identify National Gypsum asbest os-
contai ning products to obtain a contribution from National Gypsum
to a settlenent reached between the clainmant and the Center. The
Center acted as agent for its nenbers and its nmenbers determ ned
how to all ocate the paynent of settlenents. |f the court
estimated future clains based on an ability of the claimant to
establ i sh exposure to National Gypsum asbest os-contai ni ng products
to obtain a recovery, the total nunmber of future clainms would be

| ess than the Peterson projections.
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However, the Center nenbers wei ghed and bal anced exposure
requi renents to determ ne the anount of paynent on a settlenment by
any one nenber, including National Gypsum That factors into the
average settlenents. As a general observation, if the court
focused on exposure to National Gypsum asbestos-contai ni ng
products, the group settlenent averages would likely rise. Thus,
claims would |likely decrease but settlenent anounts would |ikely
I ncrease.

In response to the court’s request, the parties introduced
evi dence of the average settlenents reached by the Center for
trial-listed cases. The Center customarily settled cases as they
were listed for trial in the several states, with settlenents
negoti ated about 90 days before the trial date. |In addition, the
Center enbarked at different tinmes and wth different groups of
plaintiffs’ attorneys for |arge nunber or group settlenments. The
average settlenent amounts differed for trial-listed and group
settlenents. The court received evidence for each subgroup of
clainms and for all clains conbined. Al took place in the tort
system and thus all neasure tort systemvalues. From 1998 the

group settlenents reflect a resolution of litigation concentrated

in afewstates. In 1998 the majority had been in New York,
Texas, West Virginia and Mssissippi. [In 1999 several other
states had a significant concentration, as well. Several

claimants criticized the Center and the trust for focusing
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settlenents on cases in those jurisdictions. Regardless of how
that concentration of cases may ultimately be critiqued, W D
Hlton, Jr., the trust’s executive director, testified that the
settlenments reflected actual pressure and devel opnents in the tort
system These states had the | argest nunber of case filings
t hereby generating tort system pressure for settlenents. As such
the group settlenents reflect the nost current, actual tort system
devel opnents. Furthernore, the group settlenents often resulted
froma negotiation of factors that arguably reflect a w der range
of considerations than those that occur with the approach of
trial. The average group settlenents therefore may better mrror
the broad range of factors that produce negotiated settlenents in
the tort system

Wth this evidence, all parties in interest appearing at the
hearings ultimately joined in the stipulation. Nevertheless, New
NGC suggested that standards for the all owed average settl enents
to be used by the facility should reflect group settlenents from
1995. The court had previously reflected on that tinme period.
The court entertai ned evidence of average settlenent anounts for
group cases and trial-listed cases, as well as conbi ned aver ages,
from 1993 until the trust termnated ACMC s nenbership in the
Center. Many factors have inpacted settl enent averages from 1993,
including first the prospect and then the dem se of the CGeorgine

settlenent, nedical diagnostic changes, settlenent strategies by
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the Center and the plaintiffs’ bar, bankruptcy cases, and
resources avail able for settlenent of clains.

Meanwhile Hilton testified that it could take up to a year
before the alternate facility becane fully operative. Letitia
Chanmbers, New NGC s expert on claimfacilities, testified that the
facility may not begin paying clainms until 2002. Using Hlton's
start-up time projections, by the tine the first batch of clains
are filed and processed, settlenments of a nmeani ngful nunber of
clains would probably not begin until the latter half of 2001 at
the earliest. The trust acknow edged that contracting with
existing facilities may permt a nore expedited start-up process
and the trust commtted to explore opportunities to enter an
adm ni strative arrangenent with an existing facility. But even if
opportunities for a nore expedited inplenentation energe, the
settlenment of claims will not resune for several nonths after the
establishment of the alternate facility.

Wth the changing factors inpacting settlenment averages over
time and the inevitable delay to processing clainms in the
alternate facility, settlenent averages from 1993 or 1995 are too
renote in tinme to be used for a facility that will not becone
operative until 2001.

Chanbers offered cal cul ati ons of Georgine settl enent val ues
inflated fromconfirmation to the present. The Ceorgine

settl ement val ues had been negotiated in the tort systemin 1993.
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Usi ng consuner price index inflation rates, the Georgi ne val ues
fall considerably short of the tort systemvalues in 1998 to 2000
for either group settlenents or trial-listed settlenments or both.
Consequently, settlenment values from 1993 or 1995 do not reflect
present tort systemvalues. Wile the court recognized at
confirmation that Georgine settlenment val ues could be considered
in determning an alternate facility, the values nust mrror the
tort system The Georgi ne values no | onger do so. Thus, to best
mrror tort systemvalues as the facility becones operative, the
court will use ACMC s share of the group settlenent averages
negoti ated by the Center and billed to ACMC for paynent from
January 1, 1998, to August 28, 2000.

The court therefore uses the Peterson projections of future
clains through 2039 and ACMC s share of the average group
settlenents reached and billed by the Center to ACMC from January
1, 1998, to August 28, 2000, for purposes of projecting the nunber
of clains, the value of clains and the allowed |iquidated val ue
for paynent of clains by the facility, except as otherw se
specifically noted in these findings. Peterson projects 415, 887
claims with Hilton calculating a settlenent cost or val ue over
time of $2,188,899,721 and a present val ue of $1, 138, 738, 644,
using a five percent discount rate. Hilton testified that the
trust estimated existing clainms fromJune 16, 2000, not included

inthe tinme period of the Peterson projections, of 79,000. The
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court finds the ambunts on exhibit A attached to this nmenorandum
opi nion and nade a part hereof to be the best neasure of the
| i qui dated or settlenent values. Exhibit Ais trust exhibit 3
admtted into evidence at the hearings.

Motion to Cancel Alternate Facility Hearing

Lois Ganske, as representative of the heirs and estate of
Larry J. Ganske, and Marilyn Mobore, as representative of the heirs
and estate of Alfred Mbore, nove the court to cancel the hearings
to establish an alternate facility. Drawing on this court’s
determ nation that unknown and future claimants could not be
di scharged and the Fifth Crcuit’s determnation that their clains
had to be addressed under non-bankruptcy law, 219 F.3d at 489-90,
they contend that the court cannot establish a facility unless it
processes clainms under the tort system as did the Center.

Al ternatively, contending that the trust is insolvent, they

mai ntain that establishing an alternate facility amobunts to a
futile process, absent funding by New NGC. Since New NGC has nade
no funding conmtment, they contend that the court should suspend
the plan requirenent of an alternate facility.

The plan requires that an alternate facility be established
foll owing ACMC wi thdrawal as a Center nmenber. Plan, 85.1(m(2).
Whet her New NGC w Il fund the facility, once established, remins
to be determ ned.

As di scussed above, the parties have stipul ated that
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potential clains during the next 40 years may total 415,887, with
a settlenent cost if continuing under the Center of
$2, 188, 899, 721, having a present val ue of $1, 138, 738,644. The
trust and the Center have an outstandi ng di spute concerning a
rei nbursenent agreenent.* Wthout considering the trust’s
rei mbursenent claimagainst the Center, the trust’s assets tota
approximately $216, 161,880, with a fair degree of certainty. See
hearing exhibit C. If the trust prevails and recovers on its
rei nbursenent claimfromthe Center, its assets woul d total
approximately $374,713,686. Hlton testified that the trust owes
ashest os property damage clai mants $32, 000, 000.

The Center contends that the trust owes approxi mately
$197, 836,030, for previously settled clains. Hlton testified
that the Center had settled groups of clainms before ACMC
termnated its Center nenbership. The Center contends that the
trust has a contractual obligation to pay for those settl enents.
Several claimants appearing at the hearings question whether the
obligation is binding and, if so, whether the trust should breach
those commtnents and decline to pay those settlenents. | ndeed,
those claimants, as well as New NGC, criticize the trust for

allowing ACMC to remain a Center nenber, given the trust’s assets

“Center for ainms Resolution v. NGC Settlenent Trust, adversary
proceedi ng no. 00-3437 (Bank. N.D. Tex., filed Septenber 6, 2000).
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and the magni tude of the group settlenent negotiations, but those
i ssues are not before the court on the instant contested matters.
At previous hearings on notions to term nate the channeling
order, New NGC suggested that the trust use its liquid assets to
pay clainms rather than fund those settlenents. At those heari ngs,
the court assumed that the Center entered binding settlenents with
the claimants while ACMC remai ned a Center nenber. During these
hearings, H lton expl ained his understanding of the Center’s
settlenent program Hilton testified that the trust assuned it
had liability for Center negotiated settlenents nade while ACMC
had been a Center nenber. Counsel for several claimnts
questioned whether H lton actually reviewed the Center’s
settlenments with claimants to determ ne whether the settlenents
constituted binding present obligations or conmtnments for future
negotiations. Hilton testified that the trust enployed a
reconciliation process with the Center to determ ne the
appropriateness of a particular invoice. Hlton testified that
the trust believed that ACMC had a contractual obligation with the
Center to pay commtnents nmade by the Center to claimants before
ACMC wi thdrew as a Center nmenber. Hilton suggested that an ACMC
petition under the Bankruptcy Code woul d be needed, in his
opinion, to abrogate the obligation. On this record, the court
continues to analyze the trust’s assets and liabilities on the

assunption that the trust and ACMC have a contractual obligation
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to the Center. 1In so holding, the court does not determ ne any of
the respective rights and obligations of the Center, ACMC, the
trust or the claimants. Rather, for purposes of these hearings,
the court accepts the trust’s analysis of ACMC s contract ual
obligations. Accordingly, if the prior obligations are

est abl i shed and paid, the trust woul d have $144, 877,656 to service
t he unknown and future cl ai ns.

Based on this evidence, over tine, the trust nost likely
could pay only 4.1 to 6.5 percent of those clains, absent
addi tional funding.

Hilton testified that the trust or ACMC could file its own
bankruptcy petition. Wth a bankruptcy petition, ACMC woul d break
its contractual obligations with the Center. The trust would
retain its liquid assets conmtted to fund Center obligations. 1In
turn, settled but unpaid clains would or nay be submtted to the
trust, increasing its liabilities. Hilton testified under that
scenari o, wthout funding, the trust could pay 8 percent of the
val ue of the clains. Analyzed another way, if the Center-
negoti ated group settlenments do not trigger binding obligations on
the trust or ACMC, the range of recoveries would increase from4.1
to 6.5 percent to 8 percent of the value of the clains. The court
w || address a bankruptcy petition if filed, but does not
specul ate on that devel opnent. Nor does the court specul ate on

any legal challenge to the Center-negotiated settlenents. A sw ng
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from6.5 percent to 8 percent does not result in a significant
anount of noney to alter how the court weighs the evidence of the
nost likely scenario for an unfunded facility.

Hlton also testified that if the Center paid no anmount under
the rei nbursenent agreenent but ACMC was or renmined |iable for
prior Center-negotiated settlenents, the trust m ght not be able
to make any paynent to future claimants. New NGC recogni zes that
should this occur, w thout New NGC funding, clains could not be
resolved by the trust and the channeling order would term nate.

For this reason, the court does not accord controlling weight to a
zero percent scenario, since the entire facility analysis would be
nmoot .

New NGC presented a scenari o where sone claimants could
recei ve recoveries of 11.2 percent. Chanbers testified that the
trust could enter settlenents at 11.2 percent of the clains’
values if several events occurred. She assuned that the Center-
negoti ated settlements remained trust and ACMC obligations and
that the trust prevailed in its reinbursenent dispute with the
Center. She also assuned that the trust erroneously viewed its
obligations to the asbestos property damage cl ai mants to be $32
mllion, contending instead that the obligations would be $20
mllion. She also assuned that the trust woul d nake no paynent to
uni nmpai red non-mal i gnant asbestosis and pleural clainmnts, which

woul d be about 80 percent of the non-malignant claimants in her
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opinion. The court does not accord that scenario weight.

First, the trust would be required to litigate the asbestos
property damage paynent with those claimants and win. The court
has no evidentiary basis to estimate or project that result.
Hlton testified that the trust viewed its obligations to the
property danmage clainmants at $32 mllion.

Second, the record does not support Chanbers’ projections of
t he nunber of uninpaired non-nalignant claimants. Dr. Paul E.
Epstein, New NGC s nedical expert, testified that based on his
clinical practice, 95 percent of his non-malignant asbestosis
patients would be inpaired. Chanbers did not provide the
literature she reviewed to nake her assunptions. But, regardless,
Epstein’s actual clinical practice constitutes nore persuasive
evi dence.

Third, the court cannot, consistent with the plan, order no
paynment to uninpaired non-malignant clainmants. See Confirmation
Order, 89(g)(2)(ii). Wile the trust nay nake relatively snall
paynents to those persons, the trust cannot sinply make no
paynents. Chanbers testified that if the trust made no paynents
to those claimants, substantially nore dollars would be avail abl e
to pay persons suffering fromcancers and ot her diseases. The
evi dence supports that opinion. However, the plan nandates that
simlarly situated claimnts receive simlar treatnent. The

claimants in these categories have received recoveries in the tort
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system and have received paynents fromthe trust to date. As
found bel ow, at pp. 65-66, the evidence from New NGC s w tnesses
establishes that these claimants will incur actual danages for
nedi cal tests and diagnostic treatnent. Those damages support a
facility that woul d nake sonme paynent to those claimnts, even if
arelatively small one. Chanbers also testified that other
asbestos clains facilities make no paynents to these clai mants.
However, she identified only the facility created in the plan of
reorgani zati on of RayTech Corp. that nade no paynent. In re

RayTech Corp., no. 5-89-00293( AHWS) (Bankr. D. Conn.), hearing

exhibit M That facility had been established under 11 U S. C
8524(g) with circunstances that do not conpare to this case and
this facility. Wth 8524(g) protection, that facility necessarily
had a substantial degree of claimant support. The court does not
proceed in this case under 8524(g). Finally, in support of making
no paynent to these clainmants, Chanbers refers to the Georgine
settlenent. That settlenent had been rejected by the Suprene
Court.

If the trust nmade no paynent to these claimnts, the
channeling order would term nate since their clains would not be
resol ved. Chanbers testified that they could be offered continued
protection by the tolling of the statute of Iimtations, as was
done in the RayTech facility. The claimants may seek that relief

in the several states. But the trust would not resolve their
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clains and hence the channeling order would term nate.

This court recogni zed at confirmation, see above at pp. 14-
15, that the court could consider CGeorgine-type values for an
alternate facility. Using CGeorgine-type val ues, Chanbers
proj ected even hi gher percentage paynents. For the reasons stated
above at pp. 26-27, the court has rejected Georgine val ues.

At the close of evidence, New NGC submitted an exhibit titled
“New NGC s Exercise of Funding Option.” Subject to specified
terms and conditions, New NGC represented that it would provide
“an additional $100 mllion in funding to the Trust.” New NGC
woul d meke ten annual paynents of $10 million beginning on
Decenber 31, 2002. The $10 million would be reduced by indemity
costs and expenses incurred by New NGC. Paynent woul d be
conditioned on the court adopting New NGC s definition of the
pl an’ s exhaustion requirenents; New NGC accepting the settl enent
criteria, ternms and procedures of the alternate facility; and the
court entering an order providing that the funding contribution
not be deenmed an adm ssion by New NGC of any liability for
asbest os di sease cl ai ns under successor liability or otherw se and
that the funding not be adm ssible as evidence in any proceedi ng
agai nst New NGC.

OF course, a $100 mllion contribution to the trust over tinme
woul d increase the recoveries to claimants. But New NGC s exhibit

does not constitute a financial contribution to the trust. | f New

- 35-



NGC i ntended to contribute funds to the trust in these
proceedi ngs, it would have contributed noney or noney’s worth.
New NGC s exhi bit does not constitute an enforceabl e obligation.
New NGC s exhi bit amounts to, at nost, an unenforceable,
unperformed prom se to furnish support to the trust in the future.
For insolvent entities like the trust and ACMC, the court accords
that no value. See, e.g. 11 U S.C 8548(d)(2)(A). New NGC has
not contri buted noney or noney’s worth.

In addition, the exhibit anmobunts to no neani ngful prom se at
all. New NGC will deduct fromthe $10 mllion annually its
i ndemmity and expenses. New NGC enploys a battery of |awers from
three law firnms, as well as consultants, to address issues
pertaining to asbestos disease clains. Even if New NGC had no
ot her costs than these, New NGC woul d be contributing | ess than
$10 mllion per year. |If it has successor liability follow ng the
termnation of the channeling order, the contribution could be
considerably less. Since New NGC s exhibit conditions a
contribution on New NGC s acceptance of the facility and since New
NGC contends the facility should not make paynents to uninpaired
non- mal i gnant cl ai mants, New NGC shoul d expect the channeling
order to termnate for those claimants, thereby increasing the
| i keli hood that New NGC woul d i ncur other expenses. Conversely,
if the court does not accept the New NGC request to not pay

uni npai red non-nmal i gnant clai mants, New NGC may nake no
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contribution. Either way, the trust has no prospect of actually
receiving $10 mllion per year for ten years based on the New NGC
exhi bit.

New NGC al so conditions the contribution on a trust
exhaustion requirement for each claimant. New NGC would require
that for an asbestos disease claimant to exhaust trust renedi es,
the clai mant woul d have to undertake and conplete all of the
procedures offered by the facility. The clainmant would have to
submt a claim engage in the settlenent negotiations, submt to
medi ation or arbitration, and, if unsuccessful in reaching a
settlenent, proceed to trial against ACMC, obtain a judgnent, and
then submit the judgnent for paynent. |[If, after conpleting that
process, the claimnt has not entered into a settlenment with the
trust, the claimnt could request that this court termnate the
channeling order. Unless the court construes the plan’s
exhaustion requirenent in that manner, New NGC woul d not make the
contribution.

The court finds below that the trust cannot resol ve clains
with paynents limted to 4.1 to 6.5 percent of tort val ues.
Accordingly, the court holds that the channeling order wll
termnate if the facility is not funded. Conversely, a facility
funded at the | evel set by the court below, see, p. 85, would pay
tort values, thereby obviating the need for the court to determ ne

a binding standard for exhaustion of trust renedies to be applied
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to all clainmants. Between those paraneters the court does not
opine. The parties, to their credit, have been engaged in out of
court negotiations to attenpt to reach a gl obal resol ution of
asbest os di sease clains providing New NGC protection pursuant to
11 U.S.C. 8524(g). The court will not be drawn into those
negoti ati ons by considering the New NGC exhibit a settl enent
offer. The court does not adopt the exhaustion of renedies
definition advanced by New NGC.

VWhile the court would order that funding by New NGC at the
| evel s found bel ow woul d not be deened to be an adm ssion by New
NGC of any liability for asbestos disease clains, the court bel ow
overrul es and does not adopt several other facility criteria,
ternms and conditions advanced by New NGC. Thus, New NGC wi ||
| i kely determ ne that the conditions precedent to the contribution
have not been net, and nmake no contribution based on this exhibit.

For all these reasons, the court accords no weight to the
exhi bit for purposes of assessing the trust’s financial resources
to settle clains.

The court therefore accords controlling weight to the Hilton
projections of assets sufficient to likely pay 4.1 to 6.5 percent
of liquidated tort values, w thout New NGC funding. This finding
is wthout prejudice to the nerits of the disputes with the
Center. Based on this finding, the court concludes that w thout

addi tional funding, the trust could not settle simlarly situated
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clains simlarly to the way they have been settled from
confirmation until June 16, 2000.°

Nevert hel ess, the plan conpels that the alternate facility be
established. The plan, as nodified and as confirned by court

order, ampbunts to a contract. See In re Page, 118 B.R 456, 460

(Bankr. N.D. Tex. 1990). Under the contract, the court nust
direct the trustees regarding the alternate facility, as outlined
above. The court nust estimate the cost of operating a facility
that conplies with the standards di scussed above. |f New NGC
funds that facility, the facility will conply with the plan
mandate. |f New NGC does not fund the facility, the court nust
fairly and equitably provide for a distribution of trust assets
and address the rights of claimnts through the plan provisions
for relief fromthe channeling order. Under either alternative,

cancelling the hearing on the alternate facility does not

nits order entered Sept ember 29, 2000, the district court
stated that New NGC had a |ikelihood of success on the nerits of
appeal s of this court’s orders termnating the channeling order for
claimants after ACMC term nated Center nenbership but before these
hearings. New NGC knew and stipulated to the trust’s financial
condi ti on on Septenber 18, 2000, 11 days before the district court’s
order. New NGC knew therefore that the trust woul d present evidence
that if the Center made no rei nbursenment payment, the trust could make
no paynments to unknown and future claimants; if the Center-negotiated
settlements constituted contractual obligations, the trust believed
its assets could not pay nore than 4.1 to 6.5 percent of its
liabilities for unknown and future clainms; and if the trust did not
have to pay the Center-negotiated settlenents, the trust assets m ght
all ow an 8 percent paynent. By Septenber 18, 2000, New NGC al so knew
that projected trust liabilities would include $2.1 billion of
asbest os di sease cl ai is.
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constitute an appropriate renedy.
For these reasons, the notion is denied.
Motion to Term nate Channeling O der

The Legal Representative noves to term nate the channeling
order. The confirmation order provides that an unknown cl ai mant
may pursue non-bankruptcy | aw rights against any person, including
New NGC, “who may be liable to such . . . [c]laimant after
exhausting the renedy or renedies provided by the [trust]. The .

[c]lai mant shal|l have exhausted the [trust] renmedy or renedies
and the channelling order shall be termnated as to that
[c]laimant if the [trust] cannot resolve that . . . [c]laim. . .”
Confirmati on Order, 810(b)(2).

Prior to July 18, 2000, this court had denied all notions to
term nate the channeling order. VWhile recognizing that trust
assets nmay be exhausted in the future, the court declined to
termnate the channeling order before that occurred based on the
court’s declaratory judgnent that New NGC has pl an-i nposed
liability for non-di scharged asbestos di sease clains not paid by
the trust. Wth an operating entity having liability, those
persons held the sanme rights that they held prior to the National
Gypsum bankruptcy petition, thereby allowing the court to require
that they exhaust their renedies as beneficiaries of a trust
before resum ng or commencing tort litigation.

On July 18, 2000, the Fifth Crcuit issued its decision,
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hol ding that the plan did not inpose liability on New NGC for
asbest os di sease claimants, but that any liability would turn on
the successor liability laws of the several states. National
Gypsum 219 F.3d at 493. Wthout certain tort liability, this
court thereafter granted several notions to termnate the
channel i ng order because all available liquid trust assets had
been exhausted or commtted to settle known clains. See footnote
5.

In this notion, the Legal Representative contends that the
rational e of those hol dings should be applied to the alternate
facility. As found above, w thout New NGC fundi ng, using val ues
of clains that best mrror the tort system the trust woul d nost
likely settle clains at only 4.1 to 6.5 percent of the tort system
mrrored values. The Legal Representative contends that anmounts
to no settlenent at all. For exanples, the value of the average
nmesot hel i oma claimis $40,629. The unfunded trust would Iikely
pay only $1,666 to $2,641 on that claim The value of the average
| ung cancer claimis $6,879. The unfunded trust would |ikely pay
only $282 to $447 on that claim Several clainmants appearing at
the hearing, the Center, and the trust agree with that argunent.

New NGC asserts that the Legal Representative |acks standing
to nove to term nate the channeling order for all unknown and
future claimants across the board. Since the confirmation order

provides that “a claimant” may pursue non-bankruptcy law rights
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after exhausting the renedy or renedies provided by the trust, New
NGC argues that each individual clainmnt nust seek relief fromthe
channeling order. The Legal Representative, New NGC contends,

| acks standing to pursue that relief on behalf of all unknown
claimants. But the Legal Representative maintains, in effect,

that the trust cannot resolve clains of unknown and future
claimants for pennies on the dollar. The Legal Representative
argues that he has standing to assert on behal f of the unknown
claimants that for an unfunded facility, the exhaustion process
for each claimnt would be futile, thereby justifying i medi ate
access to the tort system |In the order entered April 14, 1992,
appoi nting the Legal Representative, the court held that the Legal
Representative constituted a party in interest. He has the right
to be heard on all contested matters to advocate the interests of
t he unknown and future asbestos di sease claimants. New NGC, a
party in interest that has no plan-inposed liability to the
unknown and future asbestos disease clainmants and no obligation to
fund the trust, cannot conplain that the Legal Representative

| acks standing to advocate the futility of the exhaustion

requi renent for unknown and future claimants who will nost |ikely
receive 4.1 to 6.5 percent of the tort systemvalues for their
claims froman unfunded facility. The Legal Representative has
standi ng to advocate that position.

As expl ai ned above, persons exposed to National Gypsum
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asbest os- cont ai ni ng products who did not have cogni zabl e cl ains as
of confirmati on under non-bankruptcy | aw and future claimants did
not hold clainms under the Bankruptcy Code. As a result, their
clainms ultimately nmust be addressed under non-bankruptcy |aw.

Nati onal Gypsum 219 F.3d at 489-90. The court applied principles

of trust law to nmake them beneficiaries of a trust. As such, they
becane entitled to a distribution of trust assets simlar to
simlarly situated claimants. The court then borrowed a principle
fromadmnistrative law to require that they exhaust the trust
remedy or renedi es before obtaining access to the non-bankruptcy
courts to bring clains agai nst New NGC. Courts have devel oped a
rule of judicial admnistration that no one could obtain judicial
relief for a supposed or threatened injury by an extra-judici al
adm ni strative body until the prescribed adm nistrative renedy had

been exhausted. Mers v. Bethl ehem Shi pbuil ding Corp., 303 U.S.

41, 50-51 (1938)(Brandeis, J.). Although applied to proceedi ngs
at law, the principle had been “nost frequently applied in
equity.” 1d., at n.9. Appropriately, then, “[a] litigant may
bypass formally outstandi ng adm nistrative processes, for exanple,
‘“when there is no adequate adm nistrative renmedy, or when
irreparable injury is likely to result absent inmediate judicial

review’'” Sweet Life v. Dole, 876 F.2d 402, 407 (5th Gr. 1989)

(citing Lews v. Reagan, 660 F.2d 124, 127 (5th Cr. 1981)).

“IOnly those renedi es which provide a real opportunity for
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adequate relief need be exhausted. Stated sonewhat differently,
exhaustion is inapposite and unnecessary when resort to the

adm ni strative review ng body would be futile.” Hodges v.
Cal | away, 499 F.2d 417, 420 (5th Gr. 1974).

The exhaustion of trust renedi es provision of the
confirmati on order nust be applied under that anal ogous equitable
standard. If the trust cannot offer an adequate renedy to the
asbestos disease claimants, if it does not provide a real
opportunity for adequate relief or if resort to the trust by
asbest os di sease claimants would be futile, then the litigant need
not formally exhaust the extra-judicial trust process before
obt ai ni ng court access by the term nation of the channeling order.
The Legal Representative argues, in essence, that for an unfunded
facility, continued conpulsion to proceed with trust renedies
before a claimant may obtain relief fromthe channeling order is
futile. The non-Bankruptcy Code claimants should, as a result,
have the channeling order term nated.

New NGC contends that persons exposed to National Gypsum
asbest os-contai ni ng products nust, in the first instance, request
recovery fromthe trust. |If the trust has any assets to make a
paynment to them New NGC argues that the confirmation order
conpels that they literally exhaust every conceivabl e trust

remedy.
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The facility provides for a negotiated clains process. As
di scussed bel ow, for individualized claimnegotiations, the trust
anticipates a 90 day process before the trust would extend a
settlenment offer to the claimant. |If the claimant rejects the
offer and the trust and clai mant cannot thereafter reach a
settlenent, the claimant nay opt for an alternative dispute
resol ution process, such as nediation, binding arbitration and
non-binding arbitration. |If that process does not result in a
settlenment, the claimant may opt to commence litigation against
ACMC. |If the clainmant obtains a judgnent agai nst ACMC, the
facility provides for paynent of the judgnent over tinme. For a
judgnent in excess of the claimvalue established for the
facility, paynment would not occur for at |east five years after
the judgnent. New NGC argues that a clainmant may not seek relief
fromthe channeling order until the clainmant exhausts this entire
process as trust renedies would be available and the trust would
have assets, albeit in anobunts capable of paying only 4.1 to 6.5
percent of the claim

Carried to its extrene, New NGC s position would effectively
capture the claimant in a nmaze from which the cl ai mant coul d never
energe. Literally, the claimant will not have “exhausted” his
trust renedies w thout applying for the 4.1 to 6.5 percent
paynment. Since the trust will |ikely have sufficient assets to

make that paynment, the trust renmedy will not be exhausted until
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the claimant rejects a settlenent offer in that range at each
stage of the process, through negotiations, through nediation or
arbitration, through litigation, through judgnent, and through the
five year waiting period. |If the claimant finally breaks down and
requests paynent at the 4.1 to 6.5 percent in exchange for a

rel ease of ACMC and the trust, New NGC contends the claimnt still
may not request relief fromthe channeling order.

New NGC asserts that upon receiving a paynent fromthe trust,
ACMC nust obtain a full release of the claim thereby rel easing
ACMC, the trust and New NGC. In effect, New NGC argues the
claimant must ultimately or inevitably accept the 4.1 to 6.5
percent solution, and rel ease New NGC, or be denied access to the
tort system agai nst New NGC for an inordinant period of tine.

New NGC s position is not tenable for an unfunded trust. To
conpel asbestos disease claimants to a |l engthy series of
procedures when at any stage the trust cannot offer nore than 4.1
to 6.5 percent of tort systemval ues would be to conpel themto a
futile process, a process that does not provide a real opportunity
for adequate relief. The channeling order did not inpose a futile
process on an asbestos disease claimant. Rather, the process
routed the claimant through the trust with the mandate that the
trust pay simlarly situated claimants simlarly. |If the trust
cannot do so, then it cannot provide a real opportunity for

adequate relief and the non-Bankruptcy Code cl ai mant cannot be
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conpelled to proceed through futile hoops before having access to
a state’s judicial system To fulfill its mandate, as di scussed
above, the trust nust be able to offer settlenents mrroring the
tort system Settlenent offers in the range of 4.1 to 6.5 percent
of the tort systemvalues do not neet that requirenent. Because
an unfunded trust cannot fulfill its mandate for the treatnent of
all its beneficiaries, the unknown and future asbestos cl ai mants
cannot be conpelled to proceed through the exhaustion process.
The court nust conclude that an unfunded trust cannot resolve
clainms of unknown and future asbestos disease clainmants as
mandat ed by the plan. Consequently, pursuant to the plan and
confirmati on order, the channeling order nust be term nated.

I f the court adopted New NGC s exhaustion by individual
claimant position for an unfunded trust, the court would likely be
confronted wwth the inevitable argunent that the claimant wl|l
never be able to prove exhaustion of trust renedi es, because the
trust will always hold sufficient assets to offer the claimant a
settlenment of 4.1 to 6.5 percent of tort systemvalues. By the
sheer wei ght of the process, New NGC nust anticipate that the
claimant will finally and ultimately give up his tort system
rights and accept the trust’s offer. New NGC would then require
that the trust obtain a conplete release of the claim including a

rel ease of New NGC
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The channeling order woul d becone a permanent injunction, in
direct contravention to the plan and confirmation order. 1In a
Catch 22 argunent, New NGC asserts the clainmant could not obtain
relief until he literally exhausted his trust remedies. He could
not exhaust his trust renedies if the trust had any funds to make
even the nost mnimal paynent, since the trust would be in a
position to offer a settlenment even five or nore years after the
entry of a judgnent against ACMC. The trust wll |ikely have
funds to make about a 4.1 to 6.5 percent paynent. Therefore the
trust assets will never be exhausted as to a claimant. So the
claimant woul d ultimtely have to accept that paynent. But that
paynent cannot be consi dered adequate relief for the resolution of
the claimas mandated by the plan. Neverthel ess New NGC woul d
have this court require a release, anyway. The channeling order
woul d then never termnate as to that claimnt, or any clai mant.
Even though the Fifth Crcuit has held that under the plan
claimants nmay pursue successor |liability against New NG in the
tort systemupon obtaining relief fromthe channeling order, New
NGC now effectively contends that the plan ensnares the clai mant
into a trap fromwhich he can neither obtain a settl enent
approaching tort system val ues nor pursue a tort systemclaim
against New NGC. To the Fifth Crcuit, New NGC contends that it
may have successor liability for these non-Bankruptcy Code

cl ai mants depending on the |aws of the several states, but to this
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court it argues that those claimants are in effect permanently
trapped and thereby enjoined from pursuing successor liability.

The court could direct that the trust use the approxi mately
$144,877,656 of assets, see p. 31, to settle with asbestos di sease
claimants on a first cone, first served basis. Based on the
evi dence, that may resolve clains through 2002. The trust would
then be conpletely out of assets. The trust could apply to the
court for its dissolution. |If granted, the trust would cease to
exi st and the channeling order would term nate.

I f New NGC had plan-inposed liability for the remaining
claimants, that mght be a viable resolution. Wth an operating
busi ness entity in the market, the remaining claimants woul d have
the sane or a simlar renedy in the tort systemthat they would
have had but for the NGC bankruptcy case. But with the Fifth
Crcuit’s liability decision, New NG liability wll now turn on
the successor liability laws of the several states. As the court
anal yzed under the alternate facility purpose section, above, that
may nmean unpai d claimants have no tort systemrenedy. Wile this
court did not envision that result, the Fifth Grcuit’s decision
is the | aw of the case.

As a result, this court nust formulate trust renedies
consi dering nesot helioma, |ung cancer and ot her asbestos di sease
claimants who trace their disease and condition to National Gypsum

asbest os-contai ni ng products. Wth the uncertainty of successor
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liability litigation and wi thout New NGC funding, this court nust
direct the trust to distribute its assets even if only on a 4.1to
6.5 percent basis simlarly to simlarly situated cl ai mants,
declare that the trust cannot resolve clains at that |evel and
term nate the channeling order.

An alternate facility not funded by New NGC cannot settle
with claimants in anmounts that mrror the tort system Those
claimants cannot therefore be treated simlarly to the otherw se
simlarly situated clai mants whose cl ains had been settled in the
tort system \Wiile an unfunded alternate facility wll treat
simlarly situated claimants simlarly in the future, it cannot
treat themsimlarly to the manner clains had been settled before
ACMC termnated its nenbership in the Center. Wth an unfunded
alternate facility paying only pennies on the dollar, the only way
for these remaining claimants to be able to regain a neasure of
that simlarity mandated by the plan and confirmation order woul d
be to obtain i medi ate access to the tort systemfor clains
agai nst New NGC.

The Fifth Grcuit held that the plan offered claimants access

to the tort systemto test successor liability. National Gypsum

219 F.3d at 489-90. That Court teaches that the claimants nust
have access to the tort systemto submt that issue to the state
courts. Wth a trust capable of paying pennies on the dollar and

a trust mandate to treat simlarly situated claimants simlarly
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which requires a paynent that mrrors the tort system the trust
process does not provide a real opportunity for adequate relief
and is futile and, consequently, the claimnts nust be deened to
have exhausted their trust renedies. The assets available for
paynment are so mninmal that the court deens that the trust cannot
resol ve cl ai ns.

Accordingly, if New NGC does not fund the alternate facility
as provided below, the channeling order will termnate as to al
remai ni ng cl ai mant s.

New NGC of fered evi dence to suggest that sone claimants would
accept pennies on the dollar even with a rel ease of New NGC. Wth
79, 000 pending clains and an antici pated 416, 000 unknown and
future clainms, the court has no doubt that out of a half mllion
peopl e, sone m ght indeed do so. But Chanbers did not performa
scientific survey of known persons currently asserting clains
against the trust to determne who, if any, would settle their
clains and rel ease New NGC for pennies on the dollar. Chanbers
did not interview the pending claimants or their attorneys.

Wt hout supporting evidence given weight by this court, the
prospects of settlenents because of the sheer nunber of projected
claims cannot support a finding that the unfunded facility
provides a real opportunity for adequate relief. Chanbers
testified about other facilities resolving clains for small

paynments. Al those facilities, however, either involve
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codification of a plan or adoption of a plan under 11 U S. C.
88524(g) and/or (h). That neans the facilities had been clai mant -
negoti ated and cl ai mant-accepted. Many of the facilities had an
ownership interest in the operating conpany as well. Wile the
court encourages the parties to pursue their 8524(g) negotiations,
the court holds that the NGC plan and confirmation order do not
conpel claimants to a futile process that cannot fulfill the plan
mandat e.

In its bench ruling at confirmation, the court found that
asbest os di sease claimants would |likely accept settlenment offers.
Bench ruling, at p. 28. Fromthe filing of the National Gypsum
bankruptcy petition to confirmation, asbestos di sease cl ai ns had
been resolved in the tort systemwith NGC a Center nenber. From
confirmation until June 16, 2000, clains continued to be resolved
inthe tort systemwith ACMC a Center nenber. Now, going forward,
if New NGC funds the trust at the |level found below, the court
continues to find that asbestos disease claimants wll likely
accept settlenent offers and indeed rel ease New NGC, even if the
anount is discounted by factors that the tort system woul d
recogni ze. But the Legal Representative’'s notion to termnate the
channel i ng order focuses on an unfunded trust, capable of paying
only pennies on the tort systemdollar. Cdaimants wll only use

that systemif they are not conpelled to rel ease New NGC
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Wthout a requirenent that clainmants rel ease New NGC, the
court agrees with the Chanbers’ opinion that claimants woul d seek
a recovery fromthe trust, however small. The court can perceive
no reason why they should not be allowed to proceed on a dual
track. The trust cannot resolve their clains. But the trust may
be able to contribute, in effect, 4.1 to 6.5 percent to the
resolution of their clainms. The claimants remain trust
beneficiaries and should receive their proportionate share of
trust assets, without forfeiting their tort systemrights.
Accordingly, for an unfunded trust, unknown and future asbestos
di sease claimants may apply for the trust distribution and pursue
New NGC. Should they receive a paynent fromthe trust fromthe
limted fund alternate facility, and obtain a recovery from New
NGC by judgnent or settlenment, under non-bankruptcy |aw the court
woul d expect that the trust paynent woul d be credited agai nst the
anount of the judgnent or settlenent. The alternate facility wll
provide for contribution clains by New NGC. Accordingly, should
the clai mant not seek or obtain a recovery fromthe trust but
obtain a judgnent or settlenent from New NGC and shoul d New NGC
pay that judgnent or settlenent, the alternate facility wll
provi de that New NGC may apply for a contribution paynment in the

amount that woul d have been paid to the clainant.®

°The requirenment for contribution supports the court’s
hol di ng that for channeling order purposes clai mants have
exhausted trust remedies with a limted fund facility paying
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The court finds that it may anmend and nodify the plan
procedures to authorize the unknown and future asbestos di sease
claimants, as beneficiaries of the trust, to seek recovery from
the trust, even if the channeling order term nates pursuant to
t hi s menor andum opi ni on because New NGC declines to fund the
trust, as provided below. The clainmants nay seek, pursuant to the
facility, a recovery of 4.1 to 6.5 percent of the tort val ue of
their clains, in exchange for a release of the trust and ACMC.

The claimants may pursue their state |aw renedies, if any, against
New NGC. Because the claimants may not have a state | aw renedy
against New NGC in a particular jurisdiction and because of the
Fifth Crcuit’s liability ruling, the court anends and nodifies
the plan procedure to assure that the claimants at |east be able
to seek their share of trust assets, should they establish clains
pursuant to the facility procedure. The plan itself allows the
court to anend and nodify the plan procedures. The court
exercises that authority to assure that the unknown and future

cl ai mants not be precluded fromany recovery by virtue of the

Fifth Crcuit’'s liability ruling.

pennies on the dollar. |If New NGC s argunent was correct, the
pl an had no need for a contribution requirenent. The cl ai mant
woul d have had to take his pennies, give a rel ease and never have
access to New NGC, hence, New NGC woul d never have a contribution
claim The court may not read the contribution provision out of
the plan, just as it may not convert a channeling order into a
per manent i njunction.
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On the other hand, if New NGC funds the alternate facility,
then the trust will have assets to pay settlenments that mrror the
tort system Simlarly situated claimnts would be treated
simlarly to those who have previously settled with the trust and
those who will assert clains in the future. The channeling order
would then remain in place. Cainmants would be expected to pursue
all trust renedies. The process would not be futile because the
trust would be funded at a level to pay tort system val ues.

Clains woul d be resol ved as mandated. New NGC woul d be rel eased.
New NGC woul d be protected from asbestos-related litigation and
trust beneficiaries wll be reasonably conpensated for their

i njuries.

During the course of the hearings, counsel nused on whet her
the court would craft a decision that would entice New NGC to nake
the contribution. In addition, counsel stated for the record that
the parties had been engaged in significant discussions to find a
bi ndi ng resol ution by invoking the provisions of 11 U S.C. 8§
524(g). The court appreciates and encourages that effort. The
court considers the hearing exhibit “New NGC s Exercise of Funding
Option” as evidence that New NGC woul d pursue those negoti ations.
If the court’s findings and conclusions assist that effort, fine.
But the court focuses its attention on the findings and
concl usi ons necessary to adjudicate the pending contested matters.

In doing so, the court will adjudicate the anmount that New NGC
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woul d have to contribute to the trust to nmaintain the channeling
or der.

New NGC woul d then have to nake its business judgnment on
whet her the protection fromlitigation provides sufficient
benefits to support that cost. |In analyzing settlenents, courts
recogni ze that parties nust weigh the risks of litigation. See,

In the Matter of Cajun Electric Power Cooperative, Inc., 119 F. 3d

394, 356-57 (5th Cr. 1997)(discussing criteria for bankruptcy

court approval of a settlenent); Mtter of Jackson Brew ng Co.,

624 F.2d 599, 602 (5th Gr. 1980)(sane). The plan inposes no
obligation on New NGC to fund the trust. The Fifth Grcuit has
hel d that the plan inposes no liability on New NGC for non-

di scharged clains. But the Fifth Crcuit has also held that New
NGC may have successor liability, if so determ ned by the states.
W thout the protection of the channeling order, the successor
liability issue may have to be litigated state by state and naybe
case by case. CQutcones may vary. And if a state inposes
successor liability, the state court may determ ne that the plan’s
limtation on punitive damages may not govern, given the Fifth
Crcuit’s questioning of this court’s jurisdiction to bar punitive

damages for clains not resolved by the trust. See, National

Gypsum 219 F.3d at 488-89.
One final point on this notion, New NGC correctly observes

that the term nation of the channeling order ends the tolling of
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the statute of limtations for unknown asbestos di sease clai mants.
See Confirmation Order, 810(b)(3). New NGC hypot hesi zes that an
unknown cl ai mant may not want that result at this tinme. The Legal
Representati ve has been charged to represent the interests of the
unknown cl ai mants and he nmay advocate relief he deens appropriate.
I f an appellate court mandates, however, that this court
erred in holding that an unfunded trust cannot resolve clainms so
that the channeling order term nates, then the court woul d enpl oy
the follow ng standard for determ ning when a clai mant has
exhausted his trust renedy or renedies for an unfunded trust. As
di scussed above, the court will not adopt the standard urged by
New NGC. That standard is onerous, unfair and frustrates the
court’s confirmation ruling that the unknown and future claimants
may not be permanently enjoi ned from proceedi ng agai nst New NGC
As counsel for several clainmants argued, the trust and the
i ndi vidual claimant will know if a settlenent can be reached after
the trust tenders a settlenent offer, the parties negotiate the
offer and the claimant rejects it. Once the facility becones
operative, Hlton testified that offers should be extended 90 days
after receipt of the clains information. Accordingly, claimnts
may file notions to term nate the channeling order 90 days after
they submit claiminformation to the trust. By the tine the
notion is set for hearing, the court would anticipate that the

of fer woul d have been extended and the negotiati ons comrenced. |If
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the claimhas not been settled or the claimnt has not opted to
continue with the process, the court will consider that the trust
remedy has been exhaust ed.
The Alternate Facility

ACMC, the trust, the Legal Representative and New NGC agreed
at the commencenent of the hearings to several elenents of the
alternate facility. During the course of the evidentiary
hearings, other parties in interest joined in the agreenent, with
parties agreeing to nodifications. The parties specifically
identified remaining differences or disputes, submtting themto
the court for resolution. |In addition, the nodified agreenent
deferred several issues to the court for resolution. Exhibit B
attached to this nenorandum opi nion and nade a part of these
findings and conclusions reflects the agreed provisions, the
remai ni ng di sputes and the matters deferred to the court. Exhibit
Bis exhibit I A of trust hearing exhibit 5C

The plan’s asbestos di sease clains resolution procedures
provide that the claiminformation shall be mailed by the trust
Wi thin one year after the procedures are instituted. The
alternate facility provisions of exhibit B provide that the claim
filing information shall be mailed within one year after the court
approves the procedures. That timng cones sooner than the plan
procedures and therefore conplies with the plan.

The plan procedures provide that clains informati on be sent
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to people who file proofs of claimwth the court. The court,
however, did not invoke a bankruptcy clains process for asbestos
di sease clains. Consequently, the court nust adopt the functional
equi val ent of that requirenent. The provisions of exhibit B
contain a functionally equival ent system provi ded the trust
publ i shes public notices of the procedure in publications |ikely
to reach persons who represent asbestos di sease clainmants, such as
|l aw firms, |awyer groups and associ ations, unions, newsletters and
so forth. dains filing informati on nmust al so be provided to any
person with a clai mwho becones known to the trust through any
nmeans.

Under the general principles for asbestos disease cl ains
resolution, the description of the determ nation of paynent
anpunts varies sonewhat fromthe plan procedures. The variances
however refine definitions and criteria and are therefore
consistent wwth the plan. The facility enploys the term al |l owed
| i qui dated value (ALV) for the plan procedures’ full I|iquidated
value. The plan procedures strive for consistency in the paynent
percentage of the |liquidated value, which the facility adopts.

The facility correctly incorporates a reference to tort system
values to reflect the plan procedures’ reference to “full value.”
The plan procedures’ requirenent for a review of paynent

percentages “fromtine to tinme,” has been fairly inplenented with
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a requirenment that the review be no | ess frequent than every two
years.

Par agraph C of the general principles refers to the
supervising court and not the bankruptcy court. This court
functions as the supervisory court of the trust pursuant to the
plan. The reference is therefore appropriate.

The facility s procedures expand on the processing of
expedited review (ERC) and individual review (IRC) clains over the
| ess specific plan procedures. That specification is appropriate
to i npl enent the processes.

The plan procedures contenplate that | RC and extraordi nary
clainms woul d be settled upon a consideration of factors, including
exposure to National Gypsum asbestos-containing products. The
facility's provisions in exhibit B delineating the exposure
criteria appropriately inplenent the plan procedures. Simlarly,
the plan procedures contenplate nedical criteria. The
confirmati on bench ruling and confirmati on order expressly provide
for nedical criteria. The facility procedures of exhibit B
therefore appropriately include a section on nedical proof.

The court turns to the remaining issues in the order they
appear on exhibit B.

G aimbDisall owance. The procedure in exhibit B directs that

the trust disallow a claimnot filed within 12 nonths of mailing

unl ess the claimant can provide a justification. The plan
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procedures contain that requirenent. Several claimnts,
nevert hel ess, question the provision. They contend that a

cl ai mant should be able to defer submitting claiminformation if
the clai mant chooses to do so. They contend that the delay harns
the claimant, not the trust. However, the trust nust allocate its
assets anong the 79,000 pending claimants and an additi onal
415,887 projected claimants over 40 years. To performthat
function, the trust nust be enpowered to elimnate clains of
claimants who do not tinely seek a recovery fromthe alternate
facility. The court therefore finds that the plan procedure
shoul d not be nodified.

Punitive damages; interest. The Bl TAC contends that

asbest os di sease clains should include punitive damges and pre-
and post-judgnent interest, to the extent allowed by state | aw.
The TAC maintains that the facility should not deviate fromthe
tort system and, thus, for clains in states that would all ow
these itens, the allowed |iquidated val ue of the asbestos di sease
clainms by the trust should factor these itens. The plan
procedures provide that an alternate facility would not all ow
puni tive damages, above at p. 11. The known asbestos di sease
claimants at confirmation were represented by a conmttee and by
counsel ; the unknown and future claimants were represented by the
Legal Representative. None of themobjected to the elimnation of

punitive damages. None of them sought relief by post order notion

-61-



or appeal. The elimnation of punitive damages protects trust
assets to further the simlar treatnent of all simlarly situated
claimants. Wil e acknow edgi ng that objective, the Bl TAC asserts
its position to be consistent with the position advocated by
Ganske and Moore that the court may not alter or inpair the tort
systemrights of non-Bankruptcy Code cl ai mants.

The court recognizes that the Fifth Crcuit has questioned
the court’s jurisdiction to limt punitive damges, but the Court
did so in the context of assessing liability of New NGC for unpaid
claims, not with regard to the alternate facility. National
Gypsum 219 F.3d at 488-89. This nenorandum opi ni on addresses
only the alternate facility and settlenment of asbestos di sease
clains by the facility. As addressed in the section on the notion
to termnate the channeling order, this court defers to the state
courts on the question of punitive danages for claimants who
obtain relief fromthe channeling order.

Simlarly, the plan procedures provide that the trust shal
not pay pre- or post-judgnent interest. See, above, at p. 11.

The sane anal ysis applies to that plan procedure. The plan
procedure bal anced the rights of individual claimants with the
interests of all simlarly situated claimnts and el i m nated
punitive damages and interest to preserve assets and strive for
simlar treatnent. No relief having been sought from those plan

procedures and the need for the procedures renuaining, neither ACMC
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nor the trust shall consider punitive damages in considering the
value of a claimand they shall not pay pre- or post-judgnent
interest, nor any other type of interest, on a claim But these
restrictions with respect to New NGC apply only if the channeling
order remains in effect. |If the court term nates the channeling
order, the issues of punitive damages and interest nust be

determ ned by state courts under state |aw

Election to file or reject. The trust proposes that a

cl ai mant should be able to elect whether or not to file a claimin
the event of a facility that does not obtain funding from New NGC.
Since the court will establish ERC and ALV val ues and since an
unfunded facility will likely pay 4.1 to 6.5 percent of those
val ues, the trust suggests that a clainmant should be allowed to
deci de up front whether or not to pursue that recovery. |If the
clai mant has no intention of accepting a settlenent in the 4.1 to
6.5 percent range, the claimnt should not be conpelled to proceed
under the alternate facility. Rather, the trust suggests, the
clai mant should be able to reject the process. The court shoul d
deemthat the trust cannot resolve the claimand termnate the
channel i ng order.

The Legal Representative and the Bl TAC support the trust’s
suggestion. Several claimants support the concept but reconmend
that the election be nade after the trust tenders a settl enent

offer to the claimant. New NGC opposes the suggestion, advocating
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that a claimant nust exhaust the alternate facility process
through the trust’s offer of paynent after judgnent before the
claimant may seek relief fromthe channeling order.

In the section on the Legal Representative’ s notion to
term nate the channeling order, the court has held that an
unfunded trust cannot resolve clainms and hence cl ai mants have
exhausted trust renedies. Wthout funding the channeling order
will termnate, making the trust’s suggestion unnecessary. The
court has alternatively found that if an appellate court disagrees
with the finding on exhaustion, the claimnt nust submt to the
process, but exhaustion occurs if a claimis not settled in 90
days after the subm ssion of the claim These alternative rulings
obviate the need to further consider the trust’s proposal. For
t hese reasons, the court does not accept the proposed procedure.

Settlenent Ofers. The facility requires that fixed

di scount ed paynent schedul es be devel oped for ERC clains. The
facility provides that the trust will determine the ALV for injury
categories for IRC clains. As the court explained during the
course of the hearings, the court does not accept the postponenent
of these determi nations. As summarized above, the plan and
confirmati on order mandate that the court establish these
settlenment levels for the alternate facility. In addition,
funding | evel s cannot be established until the settlenent |evels

have been established. The court also does not accept a different
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base settlenment average for ERC and IRC clainms. Both nust be
based on values mrroring the tort system wth percentage
paynments or discounts to reflect the process. Discounts and
paynment percentages will vary to reflect the different procedures,
but the base should be the sane. Nor does the court accept the
contention that it nust hold additional evidentiary hearings to
determ ne these values. These hearings devel oped an extensive
evidentiary record upon which the court nay make the requisite
findings. Accordingly, definitions of ERC settl enent anounts, ALV
and average val ue shall be read consistently with these findings
and concl usi ons.

As found in the section on clains and val ues, above at p. 27,
the court adopts ACMC' s share of the Center-negotiated and billed
group settlenents for January 1, 1998, to August 28, 2000, as best
mrroring the tort systemin the period of time closest to the
i npl enentation of the facility. Those values are set out on
Exhibit A to this nmenorandum opi ni on.

The facility has categories for non-malignant I, Il and I1l1.
The group settlenents for non-malignant di seases do not refl ect
that break down. Hilton extrapol ated the breakdown as foll ows:
Non-mal i gnant |, $1,781. Non-nmalignant 11, $900. Non-nmalignant
111, $450.

Dr. Paul E. Epstein, New NGC s expert wi tness, testified that

treating physicians would recomend nedical testing and nonitoring
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for persons with a diagnosis falling under the definitions of non-
malignant Il and Il1l. Those costs would range from $155 to $455
per year. The | ow end would cover chest x-rays and an exam The
hi gh end woul d cover chest x-rays, spironetry, lung vol une and

di ffusion capacity tests, and an exam Epstein estimted the
costs of an exam at $55; the chest x-rays woul d cost between $100
to $150; spironetry, $90; lung volunes, $90 to $100; and diffusion
capacity test, $60. Chanbers recogni zed that persons in those
categories would incur these expenses. Hilton’s extrapol ations
fairly reflect Epstein’s cost estimates for a year or nore
depending on the condition and thus constitute a fair neasurenent
of the claimfor settlenent purposes. The court therefore finds
that the settlenent average for non-nmalignant | shall be $1, 781,
non-mal i gnant 11 shall be $900 and non-malignant 111 shall be
$450.

New NGC contends that the trust should nake no paynent to
non-malignant Il and Ill categories, reserving its resources for
categories Epstein recognizes as di seases. Epstein testified,
however, that persons in these categories will incur nedical
testing and di agnostic expenses. He would prescribe those
di agnostic procedures for his patients. Chanbers recognized that
persons in those categories would have nedically prescribed
expenses. |In many jurisdictions, those persons obtain recoveries

inthe tort system The trust nust pay simlarly situated
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claimants simlarly. The court, therefore, establishes the ERC
and ALV values for these categories.

The facility contenplates using a fixed paynent schedul e for
ERC clains and a negotiated process for IRC clains. For ERC
clains, the above findings shall be used as the fixed paynent
schedul es to be discounted as addressed below. For |RC clains,
the findings shall be the ALV, to be discounted as addressed
below. The IRC clainms process contenplates that the trust and
claimant will then engage in a negotiation process to derive at an
actual settlenent. The court considers the ALV to be the macro
determ nation, supplied by the court. The trust nmay enploy the
mcro factors contained in exhibit B.

The facility reflected in exhibit B has been designed to
accommodate a facility funded by New NGC and a facility w thout
addi tional funding. For a funded facility, the ALV shall be
di scounted by the following two factors, irrespective of mcro
factors considered by the trust. The plan procedures outlined
above mandate that the alternate facility enploy values reflecting
hi storical paynents by National Gypsumfor simlar clains. Those
hi storical paynents had been nmade in the tort system The court
has adopted val ues derived fromsettlenents in the tort system
using ACMC' s share of Center-negotiated settlenents. The plan
procedures and confirmati on order provide that the trust may pay a

percent age of those anmobunts. Percentage discounts may refl ect
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consi derations made i n non-bankruptcy settlenments not included in
the val ues adopted by the court. Because an unfunded facility
will nost likely pay in the range of 4.1 to 6.5 percent, these
factors woul d not be applicable.

First, except for nesothelioma clains, the ALV shall be
di scounted by five percent if a settlenent is offered from six
nonths to one year sooner than the average tinme fromconplaint to
group settlenent in the tort systemfor ACMC as reflected in
hearing exhibit 9; by an additional five percent if settled from
one to two years |less than the average tine of resolution in
hearing exhibit 9; and by an additional five percent if settled in
two or nore years |less than the average tinme of resolution in
hearing exhibit 9. The hearing exhibit reflects the average tine
of settlement per state fromtinme of filing of conplaint to
settlenent for group settlenents. The court has adopted the group
settlenent as the standard. The facility is designed to resolve
clains in 90 days. Conparing the anticipated tinme to the tort
system averages, the trust will be offering the ALV in less tine
than the average group settlenent had been reached in the tort
system Because of the tinme value of noney, the ALV nust be
di scounted. Hilton recomended a five percent discount per year
based on the fiduciary standard used by the trust. The court
accepts that standard. As recognized during the hearings, exhibit

9 reflects anomalies for certain jurisdictions. Therefore, to
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elimnate the anomalies, the court limts the discount for the
tinme value of noney to the two or nore years standard. Finally,
the evidence reflects that the several states pronptly and often
wWith priority address nesothelioma clainms. The court therefore
finds that a present value discount for nesotheliom clains would
not be appropriate.

The Fifth Crcuit has taught that settlenents of litigation

contenplate and reflect risks of litigation. See, Cajun Electric,

119 F. 3d at 356. From January 1, 1998, to June 16, 2000, the
Center negotiated the group settlenents, adopted as the tort
systemmrror by this court, with the law of this case reflecting
New NGC liability under the plan for unpaid, non-di scharged
asbestos disease clains. On July 18, 2000, the Fifth Grcuit
changed the |l aw of the case. Now unpaid, non-di scharged asbestos
di sease claimants confront the risk of litigation of successor
liability in the several states. Wthout divul ging attorney
client privileges, Hlton testified that the trust’s attorneys
assessed a range of results in that litigation. This court
anticipates that the outcone of the issue may vary by
jurisdiction. Consequently, the claimants face a substantial risk
of litigation not reflected in the ALV. Since the range could

i nclude no recovery fromNew NGC in a particular state, the trust
nmust di scount the ALV by 25 percent to reflect this risk of

litigation. A greater discount would not be warranted for this
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ri sk because of the potential upside of punitive danmages and pre-
and post-judgnent interest.

For the ERC in a funded facility, these two factors shall be
applied to the fixed schedule to produce the ERC paynent. The
trust will not consider any mcro factor. But the ERC cl ai nant
wll obtain a pronpt, relatively easy, predictable settlenent. |If
the claimant wants to negotiate mcro factors or opt for nediation
or arbitration or trial, the claimnt nust choose the I RC process.

Rel eases. New NGC contends that claimants accepting a
settl enent should be conpelled to rel ease New NGC whet her or not
New NGC funds the facility. As found in the section on the Mtion
to Term nate Channeling Order, above, at p. 55, New NGC nust be
rel eased for settled clains if it funds the facility in the anount
and in the manner found in these findings and conclusions. For an
unfunded facility, the trust may settle clainms in exchange for
rel eases of the trust and ACMC. See, above, p. 13. For an
unfunded facility, while claimants may el ect to rel ease New NGC
they may settle with the trust w thout rel easing New NGC.

Channeling order as to the trust/ACMC. New NGC cont ends that

if the channeling order termnates to permt asbestos disease

clainms to be brought agai nst New NGC, the channeling order should
termnate as to all persons. Under the plan, the channeling order
applies to all persons. Plan, 86.5. New NGC has previously filed

a notion to termnate the channeling order as to all persons, as
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or when the court term nates the channeling order as to New NGC.
The court granted the notion in part. The court held that the
channel i ng order should not be applied in a manner to limt New
NGC s ability to defend agai nst successor liability. However, New
NGC need not commence litigation against ACMC or the trust for the
pur pose of asserting contribution or indemification clains. As
provi ded above, at p. 53, the facility will provide for
contribution clainms wthout the need for New NGC to comrence
litigation. Accordingly, should the channeling order termnate to
permt asbestos disease claimants to bring actions agai nst New
NGC, then the channeling order shall be nodified to the extent
necessary to enable New NGC to fully litigate its defenses, but in
all other respects New NGC may not comrence litigation against
ACMC or the trust with regard to asbestos di sease cl ai ns.

Statute of limtations. Exhibit B provides that asbestos

di sease claimlitigation pending when ACMC term nated its Center
menber ship woul d be stayed until the claimant rejected an
arbitration award. The exhibit further provides that other
claimants may file suit after the rejection of an award from non-
bi nding arbitration. These provisions are consistent with the
pl an procedures. See, above, p. 12. The exhibit then establishes
a formula for the tolling of the statute of limtations. The

exhi bit does not fully conformto the confirmation order and nust

be nodified to conply with the confirmation order. The order
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provides that if ACMC term nates its Center nmenbership, “the
applicable statute of Iimtations regardi ng any unresol ved Unknown
Asbest os Di sease Clains (which was not tinme barred as of the date
[ ACMC] ceased to participate in the Center . . .) wll be tolled
until the termnation of the Channeling Oder.” Confirmation
Order, 810(b)(3). Because the confirmation order tenporarily
enj oi ned the pending cases from commencing litigation agai nst New
NGC, the confirmation order nust be read to toll the statute of
limtations agai nst New NGC until the term nation of the
channel i ng order.

Paynment of judgnents. The provisions of the facility

concerning the paynent of judgnents vary fromthe plan procedures.
The BI TAC does not agree to the provision. To assure consistency
wi th the position advocated by Ganske and Mbore on the notion to
cancel the alternate facility hearings, the Bl TAC argues that
paynment of judgnents nmust not vary fromthe tort system \Wile
preserving this position, the Bl TAC acknow edges that the
facility’s proposed paynent schedule varies fromthe plan
procedures. By inposing alimt on paynent of judgnents by a

mul tiple of three tines schedul ed val ues, the Bl TAC asserts that
the proposal unfairly restricts paynents beyond those inposed by
the plan procedures. Qher clainmnts contend, on the other hand,
that the court should intervene when the trust nakes paynents on

judgnents to protect trust assets to assure simlar treatnent of
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all simlarly situated clai mants.

As outlined above, the plan procedures contenplate that the
trust pay judgnments in excess of the full |iquidation value based
on a percentage designed to achieve to the extent possible a
simlar paynent to simlarly situated claimants. Applying that
percentage protects the other clainmants.

The plan procedures inpose a five year waiting period for
paynments on judgnents in excess of the full Iiquidated val ue and
then authorize paynents over five years if the trustees determ ne
that paynent at five years would adversely affect paynent to ot her
claimants. That process bal ances an individual claimnt’s right
to ajury trial wwth the trust mandate to pay simlarly situated
claimants simlarly. The court finds that the plan procedure
shoul d not be nodified. Accordingly, exhibit B nust be nodified
to provide for paynent of judgnments consistently with the plan
pr ocedur es.

Contribution. The parties have agreed to the contribution

provisions of the facility pursuant to exhibit B. Wth regard to
contribution or indemification clains asserted by New NGC, to the
extent that the provisions of exhibit B are inconsistent wwth this
menor andum opi nion, this opinion shall govern

Exposure. Exhibit B requires that the clai mant denonstrate
exposure to asbestos or asbestos-containing products that were

supplied or manufactured by NGC. New NGC contends that the
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clai mant should be required to denonstrate occupati onal exposure.
The exhi bit continues by explaining that the exposure could have
occurred while the exposed person was engaged in carrying out job
responsibilities or avocational pursuits or, in the case of a
spouse or househol d nenber, as secondary exposure. New NGC
contends that the explanation should not include a reference to
avocational pursuits, and that exposure references should be to
occupational exposure. The exhibit then requires that for disease
categories other than nesotheliom, the evidence nust be
sufficient to show exposure to the asbestos or asbestos-
cont ai ni ng product on a regular basis over sone extended period of
time in proximty to where the exposed person actually worked, or
an equi val ent exposure secondary to occupational or avocati onal
exposure. New NGC opposes the reference to avocati onal exposure.
The parties do not contest that the facility nust assure that
the clai mant denonstrate exposure and that for disease categories
ot her than nesothelioma, the clainmant denonstrate that the
exposure have occurred on a regular basis over tine in proximty
to where the person actually worked or an equival ent exposure.
Because of that requirenent, the exposure need not be |imted or
restricted to occupational exposure. The clainmant nust show the
requi site exposure. Chanbers testified that nost exposure to NGC
asbest os-cont ai ni ng products woul d be an occupati onal exposure.

If the claimant establishes that exposure, the claimnt’s
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occupation has no bearing. The exhibit’s explanation includes a
reference to a claimant’s job, and, for disease categories other

t han nesothelioma, includes references to exposure where a person
actually worked or its equivalent. The exhibit need not therefore
i nclude the requirenent “occupational” exposure requested by New
NGC.

During her testinony, responding to hypothetical situations
posed by counsel for the Bl TAC, Chanbers al so recogni zed t hat
persons may be exposed to NGC asbestos-containing products in
situations other than occupational. |If they had been, the exhibit
requires that they denonstrate that exposure and that for disease
categories other than nesotheliom, that they denonstrate an
exposure equi valent to that shown by a person exposed over tine in
proximty to where the person worked. But Chanbers testified that
fromher review of other facilities, adding an “avocational”
description woul d be vague and confusing. She testified that
other facilities did not include that description and therefore
the provision would be difficult for the trustees to apply. In
t he exanpl es she addressed during her testinony, she suggested
that they be included in an expansive approach to occupati onal
exposure. The Bl TAC responded that a person should not be
excluded if the exposure did not occur in connection with the
claimant’ s occupation. An “avocational” provision assures that

persons exposed in work or even enploynent that is beyond or
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subordinate to their regular occupation be included.
The court therefore concludes that Exhibit B contains an
appropriate description of the exposure requirenent.

Medi cal proof. Lung cancer. Under 9.B.2., New NGC contends

that the claimant nust denonstrate “heavy” occupational exposure
to asbestos-containing naterial. The Bl TAC contends that the
cl ai mant should only have to denonstrate exposure to asbestos-
containing material. The denonstration of exposure under 9.B. 2.
provi des an alternative manner of qualifying for conpensation for
| ung cancer. As such, the alternative focuses on exposure to
asbestos-containing materials in enploynent while working in the
i mredi ate area of visible dust. Use of the qualifying
“occupational” exposure is redundant. New NGC s request to
requi re “heavy” exposure is |ikew se redundant. The definition
requires 15 years of exposure in enploynent regularly requiring
work in the inmedi ate area of visible dust.

“Qualified Physician”. For several nedical proof

requi renents, the BI TAC would include a report froma qualified
physi cian. Epstein’s testinony recogni zed that diagnostic
evi dence i ncludes physician reports. Accordingly, the court
adopts the provision that diagnosis may be by a certified B-reader
or by a report froma “Qualified Physician.”

“Qualified Physician” is a defined termin exhibit B. A

person neeting that definition should be able to submt a report
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addressing the nedical proof. New NGC and the trust contend that
to assure the requisite degree of nedical certainty and
reliability, if an internist, the internist nust have an
appropriate subspecialty, and if an osteopath, the osteopath nust
have an appropriate subspecialty or its equivalent. They argue
that if the facility accepts reports fromqualified physicians,
then the court nust assure nedical certifications which conme with
the subspecialty requirenent for internists and osteopaths. Al so,
the BI TAC and ot her claimants appearing at the hearings would

i ncl ude occupational physicians or any claimant’s treating or
personal physician as Qualified Physicians. The court adopts

al ternative standards, dependi ng on funding, as provided bel ow.
For a funded facility, before expending the assets invested by New
NGC, the trust and New NGC nust have the assurance of nedica

proof that comes wth the specializations required by the

provi sions of exhibit B. For a funded facility, the expense to
the clai mant of obtaining that diagnosis would be supported by the
settlenment anounts. Counsel for several clainmnts suggest that a
person in a rural area should be able to rely on his general
practitioner. For a claimant going to trial, the court is
confident that the general practitioner would refer the claimant
to a specialist and the claimant would incur the expense of
visiting the specialist. Counsel also suggests that the audit

process should be a sufficient protection. Wthout invoking the
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audit process, the trust should be able to obtain a report by a
physi cian with subspecialty experience. However, in the event

t hat New NGC does not fund the facility, claimnts should be able
to submt nedical proof froman internist, occupational physician
or osteopath w thout a subspecialty or its equivalent. For an
unfunded facility, the small anmount of a recovery does not justify
the additional expense to the clainmnt.

Bilateral. The Bl TAC contends that claimrequirenents
shoul d not include a requirenent of a bilateral diagnosis. The
TAC asserts that the tort system conpensates persons with a
uni | ateral diagnosis. Counsel for several claimnts appearing at
the hearings agreed with the TAC. Epstein testified that
breathing is a bilateral process. As a result, the trust and New
NGC suggest that a bilateral diagnosis should be required to
preserve trust assets. Epstein did not testify that a bilateral
di agnosis was required for a medical finding of the non-nmalignant
di seases and conditions. Accordingly, the court does not inpose
one. The concerns of the trust and New NGC for a funded facility
have been addressed by the specialization requirenents for a
“Qualified Physician.”

Condi tion. For pleural changes under non-malignant 11
category, the Bl TAC maintains that the facility shoul d not
reference a pleural disease, but rather should reference a pleural

condition. Epstein testified about definitions for the word
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“di sease.” The facility need not be bogged down by the semantic
differences. The category should recognize a condition, whether
or not a particular physician would | abel the condition a disease.

Non-nal i gnant categories. The Bl TAC woul d conbi ne non-

malignant |1 and IIl categories into a single category. The
Center does not separate non-nmalignant di seases and conditions for
settlenment analysis and reporting. Hilton did not engage a
scientific study to support separating the categories. New NGC

| i kewi se did not advance a scientific study to support the
separate categorization. Nevertheless, the trust, ACMC, the Legal
Representati ve and New NGC basi cal |y agreed on the categories and
their definitions. The court has resolved the specific disputed
provi sions submtted by the Bl TAC and the cl ai mants appearing at
the hearings. Hlton extrapol ated settl enent values fromthe
Center aggregate average settlenent values for non-nmalignant
clainms that fairly reflect the medical expenses identified by
Epstein. The separate categorizations provide a structure for the
trust to offer settlenents that reflect the costs of x-rays and

ot her nedical diagnostic tests for the different conditions. The
court therefore overrules the objections to the separate
categories. However, for an unfunded facility, the court wll
address streanlined provisions for recovery which should
effectively address the concerns of the Bl TAC and the cl ai mants.

Confidentiality. New NGC contends that clains information

-79-



shoul d be released to New NGC. The plan procedures do not include
a confidentiality provision, but they do nake positions taken
during alternate dispute resolution procedures inadm ssible at
trial. See, above, pp. 12-13. The trust observes that the
confidentiality provision will encourage open and frank settl enent
di scussions. The Bl TAC further observes that the facility
anounts to the functional equivalent of a court-inposed settl enent
conference and should enjoy the sane evidentiary protections. The
court agrees, and, accordingly, overrules New NGC s objection to
the provision. However, if New NGC funds the facility, New NGC
shoul d have the type of access to information of clains settled

w th New NGC nonetary contributions as New NGC has had to date.

Information required. New NGC requests that the court

i ncl ude nanes of other asbestos products to which a person was
occupationally exposed. Hilton testified that the Center

consi ders exposure to non- NGC asbest os-contai ni ng products in
settling clainms. Chanbers testified that other facilities look to
a broad range of information that would include this information.
The information would aid the trust in negotiating a settlenent
with a claimant. The court therefore includes the provision.

Chest x-ray definition. Counsel for several claimnts

questi oned several provisions of the definition of “chest x-rays.”
Counsel suggested that one view rather than four views, taken any

tinme rather than within one year, and graded one or two rather
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t han one, would be sufficient evidence adm ssible at trial. For
an unfunded facility, the court agrees. But for a funded
facility, the court would strike the sane bal ance as the court
struck for the definition of “Qualified Physician” and the
bil ateral versus unilateral question. The settlenent |evels
justify the extra expense of obtaining four views wthin one year.
Those requirenents provide a neasure of assurance to the trust and
New NGC concerning the claimand the use of New NGC s invested
funds to settle the claim But for an unfunded facility paying in
the likely range of 4.1 to 6.5 percent, the court would not inpose
the extra expense on the claimants. The trust may nmake its
determ nation and settlenent offer in an unfunded situation with
one view at grade quality one or two taken any tine.

The procedures and provisions of exhibit B shall be revised
to reflect these findings and concl usi ons.

Fundi ng Anpunt

Using the parties’ stipulations regarding future clains and
the ALV anounts established in the section O ains and Val ues, pp.
27-28, and the Alternate Facility, above, p. 65, New NGC would
have to fund approximately $900 million to $1 billion today to
fully fund the trust through 2039. That assunes that the trust
will realize after tax returns on the investnent of that anount
from3.75 percent to 5.85 percent annually. The court does not

expect a capital outlay of that magnitude. First, if New NGC had
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been prepared to make that comm tnment now, the parties would have
reached by settlenment a gl obal protection for New NGC t hrough the
auspices of 11 U S.C. 8§ 524(g) or other devices. Second,
prediction of actual clains with product identification and
settlenment anounts over tine is too difficult to predict to expect
that capital outlay now Third, New NGC may achi eve a better rate
of return on its investnents than the trust, given the fiduciary
restrictions on the trust. Consequently, the court does not
expect nor require that New NGC fully fund the trust now for the
next 40 years to maintain the channeling order.

At the other extrene, New NGC could assert that it should be
given the option of funding each settlenent on a claimby claim
basis. That is, the facility would process the claimto
settlenment. The trust would fund the settlenent using its 4.1 to
6.5 cents on the dollar. New NGC could then choose to fund the
remai nder of the settlenent. |If it elected not to, the channeling
order would term nate. That process would be fundanmentally unfair
to the claimants, and burdensone to the claimnts, the trust and
New NGC. After each settlenent, the trust would have to consult
with New NGC and New NGC woul d have to nmake a fundi ng deci sion
That process woul d del ay paynent of the claim nullifying the
present value discount to the claim |f New NGC woul d be inclined
to fund settlements as entered, New NGC would likely fund the

trust for relatively short periods of tinme. |If New NGC would not
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be inclined to fund the settlenents, no party in interest would be
served by delaying inplenenting an unfunded facility, with the
correspondi ng term nation of the channeling order.

Rat her than ordering that New NGC fully fund the trust for 40
years now to preserve the channeling order or, conversely, permt
funding on a claimby claimbasis, the court concludes that
funding in two year increments would nore fairly bal ance the
conpeting considerations. Anticipated clains, asset availability
and liability determ nations woul d be nore predictable. Short
term funding woul d enable New NGC to maintain control of its
assets, making its own investnment and asset managenent deci sions
while permtting nonitoring of the resolution of clains in the
alternate facility.” For the claimants, the short term funding
woul d nean resolution of the next batch of clains with dollars
that mrror the tort system For the trust, it would justify the
expense of establishing and inplenenting a funded facility yet
assure that if New NGC does not fund in future years, the trust
will maintain its current |evel of assets to make the likely 4.1
to 6.5 percent distributions to remaining claimnts in the future.

Hlton testified that it my take up to one year for the

facility to be fully operative, if it enployed Trust Services,

"The court considers New NGC s exhibit titled “New NGC Exercise
of Funding Option” as evidence that New NGC contenplates funding in
short termrather than long termintervals.

-83-



Inc. Hilton recognized that other services may be avail abl e and
the trust would have to investigate alternative providers of

adm ni strative services. Once operative, the facility would begin
distributing clains forns. Hlton thought it could take until
2002 for the facility to actually begin making paynents on cl ai ns.
Chanbers agreed it could take that long. The court considers this
a conservative estimate of start-up time. Hilton expected that
initially the facility would require six nonths to process clains
but that the tinme would be reduced to 90 days. |If the alternate
facility begins inplenmentation on January 2, 2001, with these
expectations, the facility could be processing clainms by md-year
and paying clainms by year end.

Projecting forward, by Decenber 31, 2002, despite the heavy
concentration of pending clains, the court would expect that the
facility woul d have nmade settlenent offers for years 2000 and 2001
and at least half of the clains for 2002. Based on the parties’
stipulation, the court uses the Peterson projections for the
clainms for those years.

The court then applies the ALV established in the section on
the Alternate Facility, above, at p. 65, for the IRC clains
process with the discounts reflecting the tinme value of noney for
one year and the risk of litigation on successor liability. See,
pp. 67-70.

The court then multiplies the ALV tinmes the projected nunber
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of clains per category to derive at the anticipated settl enent

paynents.

and adds half the anount for

The court then totals those anpbunts for

2000 and 2001

2002 to arrive at the funding

requi renent frominception of the facility through Decenber 31,

2002.

Based on that process,

requi renment for

December 31, 2002,

is $144,581, 078.

the court finds that the funding

New NGC to maintain the channeling order through

The follow ng charts set out the cal cul ations:

Mesot hel i ona
Lung Cancer
O her Cancer

Non- mal i gnant

Tri al

Mesot hel i ona
Lung Cancer
O her Cancer

Non- mal i gnant

Average ALV Less Di scounts
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40, 629 X 75%
6, 879 X 70%
2,909 X 70%
1,781 X 70%

900 X 70%
450 X 70%
2000 d ai ns
Exhi bit 16,

934 X $30,
1, 668 X 4,
478 X 2,
17, 294 X 1,

17 X

6, 735 X

472
815
036

247
630
315

30, 472
4,815
2,036

1, 247
630
315

2000-t o-dat e + Resi dual

$28, 460, 848
8, 031, 420
973, 208

21, 565, 618
10, 710
2,121,525
$61, 163, 329




2001

Mesot hel i ona 917 X $30, 472 $27, 942, 824
Lung Cancer 1, 605 X 4,815 7,728,075
O her Cancer 459 X 2,036 934, 524

Non- mal i gnant

I 11,175 X 1, 247 13, 935, 225
|1 5, 587 X 630 3,519, 810
1] 6, 517 X 315 2,052, 855
$56, 113, 313
2002
Mesot hel i oma 900 X $30, 472 $27, 424, 800
Lung Cancer 1,541 X 4, 815 7,419, 915
Q her Cancer 441 X 2,036 897, 876
Non- mal i gnant
I 10, 808 X 1, 247 13,477,576
I 5,404 X 630 3,404, 520
1] 6, 299 X 315 1,984, 185

$54, 608,872 + 2 =
$27, 304, 436

Funding Alternate Facility
| nception through Decenber 31, 2002

2000 cl ai ns $ 61, 163, 329
2001 cl ai ns 56, 113, 313
¥% 2002 cl ai ns 27,304,436

$144,581, 078

Wth the infusion of the $144,581,078, the trust should
settle the clainms in anmounts that mirror the tort systemwhile
mai nt ai ni ng ot her assets for future use should New NGC decline to
fund in the future. New NGC nmust deposit that amount with the
trust by Decenber 31, 2000. |If it does so, the channeling order
will remain in place and the trust and ACMC shall inplenent the

alternate facility as a funded facility begi nning January 1, 2001.
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Wth that funding, the court wll set a hearing during its trial
week in Septenber 2002 to assess perfornance and to determ ne
funding requirenents for the next two year period beginning
January 1, 2003. |If funding continues, the court wll continue
t hat process each successive two-year period.

I f New NGC does not fund the trust by Decenber 31, 2000, the
court will enter an order granting the Legal Representative’'s
notion to termnate the channeling order, and the trust and ACMC
shall inplenent the alternate facility on January 1, 2001, as an
unfunded facility.

I f New NGC funds the first two-year period, but declines to
fund future two-year periods, the court would at that tine grant
the Legal Representative’'s notion to term nate the channeling
order as to remaining and future claimants and direct the trust
and ACMC to nodify the facility to an unfunded facility.

The court will set funding requirenments to assure that in the
event that New NGC declines to fund future two-year periods, the
trust will have assets remaining to make paynents to unpaid trust
beneficiaries in the 4.1 to 6.5 percent range which they would
|l i kely receive should New NGC decline to fund the facility at all
Accordingly, remaining trust asbestos di sease beneficiaries wll
be no worse off in the future than they would be today with an

unfunded facility.
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As the court anal yzed above, allowed clains as processed by
the facility wll differ fromthe Peterson projections because of
the product identification requirement. In addition, as tine
proceeds, the trust/ACMC dispute with the Center will be resolved,
i nsurance coverage and paynent issues will be resolved, and ot her
matters will be better identified. And the trust wll have
experience processing clainms in the facility. That wll enable
the court to assess future funding requirenents with nore matters
finalized and certain. That should benefit the clainmnts, the
trust and New NGC.

Finally, in the event of an unfunded facility, the trust
shal | adopt stream ined clains procedures.

Concl usi on and Order

Based on the foregoing,

I T IS ORDERED t hat:

1. The notion to cancel the hearings on the alternate
facility is DEN ED

2. The Legal Representative’'s notion to termnate the
channeling order is carried on the court’s docket. An alternate
facility that does not obtain funding from New NGC will result in
the trust having assets that would nost likely allow a paynent of
only 4.1 to 6.5 percent of full settlenment values that mrror the
tort system The court finds that the trust cannot resolve clains

by paying only 4.1 to 6.5 percent of the value of the claim
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Accordingly, the court holds that all remaining unknown and future
clai mants woul d have exhausted the renmedy or renedi es provided by
the trust without first actually pursuing that paynent. The
notion will therefore be granted if New NGC does not transfer
$144,581,078 to the trust by Decenber 31, 2000. |If New NGC does
fund the trust in that anmount by Decenber 31, 2000, then the court
will continue to carry the Legal Representative s notion on the
court’s docket. The court will determne future funding needs in
two-year periods each Septenber of every even nunber year and
provi de New NGC until the end of that year to continue funding the
trust. If it does so, the court will continue to carry the
notion. |If it declines to fund, the court will grant the notion
on January 1 of the next year for remaining unpaid asbestos
di sease trust beneficiaries.

3. The court adopts the alternate facility described in
exhibit B. The facility shall include the settlenent anounts
est abl i shed above, at pp. 27-28 and 65. The facility shall be
nodified to conformwith the court’s determinations in this
menor andum opi nion. In the event that New NGC does not fund the
trust by Decenber 31, 2000, the trust shall revise the process to
streamine and sinplify the clains process and set a hearing on
t hose proposed revisions to the facility no |ater than March 1,
2001. As nodified to reflect the findings and conclusions in this

menor andum opi nion, the alternate facility of Exhibit B fulfills
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t he remai ni ng purpose of the plan’s asbestos di sease cl ains
provi sions, both if funded and if unfunded, as best as possible
under the circunstances.

Counsel for the trust shall submt proposed orders as
necessary to inplenent this nmenorandum opi ni on and order.

Signed this day of QOctober, 2000.

Steven A. Fel sent hal
Uni ted States Bankruptcy Judge
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DATE: Jan. 4, 2001
Conmpl ete Nanme of Case

NATI ONAL GYPSUM CO., DEBTOR

Docket Number (s) CASE NO. 390-37213- SAF-11

Cour't U S. BANKRUPTCY COURT FOR THE NORTHERN
District and Division DI STRICT OF TEXAS, DALLAS Dl VI SI ON

Dat e opi ni on, neno,
order filed OCTOBER 30, 2000

Judge STEVEN A. FELSENTHAL
U. S. BANKRUPTCY JUDGE

Attorney(s) for
Plaintiff or Petitioner

SEE ATTACHED

Attorney(s) for
Def endant or Respondent

SEE ATTACHED
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Counsel for Bodily Injury Trust Advisory Committee (Bl TAC)

William Sheehan

Shea & Gardner

1800 Massachusetts Ave., N.W.

Washington, D.C. 20036

Counsel for the Center for Claims Resolution

Michagl P. Cascino

Cascino Vaughan Law Offices, Ltd.

403 W. North Ave.
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Counsel for Unpaid Claimants Winnifred Schiller, et al.

Martin Dies
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EXHIBIT IA
WITH OR WITHOUT EXTERNAL FUNDING

FROM NEW NGC

EXHIBIT B TO MEMORANDUM OPINION




General Conditions
Alternate Claims Facility (the “ACF”)
NGC Settlement Trust (the “Trust™)

Asbestos Disease Claimants.

Since bankruptcy law requires that the members of each class of creditors or claimants generally
be treated equivalently, the Asbestos Disease Claims (“ADC") class of claimants must have
similar treatment, i.e., each claimant in such class shall receive the same percentage of such
claimant’s claim as evaluated subject to the expedited review and claim payment procedure and
substantially equivalent amounts under the individualized review and payment procedure
discussed herein.

ADC claimants, who elect to file an ADC, may choose among the methods selected by the
Trustees for the liquidation, payment and settlement of their claims such as: (1) an expedited
review payment or (2) individual review and payment, subject to reserves or reductions necessary
to ensure substantially equivalent treatment of all ¢lasses of claimants.

All ADC must be reviewed to ensure that each claim presents evidence of diagnosis of an
asbestos-related condition resulting from exposure to NGC asbestos-containing products, which
evidence would sustain a cause of action at law. Liquidated values for the claims will be based
upon values established under the procedures set out herein. A claimant’s right to a jury trial
shall be maintained for the purposes of liquidating the value of the claim.

ADC will be processed as set out herein.

Asbestos Disease Claims Resolution Procedures (the “Procedures” or “ADCRP”).

A. Purpose.

The purpose of the ADCRP is to provide fair payment to all persons with valid ADC for
bodily injuries resulting from exposure to NGC asbestos-containing products, taking into
account the basic principles of the tort system and the resources available to the Trust.
Consistent with the anticipated number and amount of claims, the nature of the asbestos-
related diseases, and the inherent characteristics of asbestos-related litigation, the Trust
shall treat similar claims with similar circumstances as equivalently as possible.

The Trust shall make payments to valid claimants as funds become available and as ADC
are liquidated, while maintaining sufficient resources to pay future valid ADC on a
substantially equivalent basis. In order to assure substantially equivalent treatment of all
claimants, the Trust may decide to have different forms and timing of payments to
different claimants. Because such decisions must be based on estimates and cannot be
done precisely, the estimates may have to be revised in the light of experience over time.
A claimant who receives payment early in the life of the Trust may receive a smaller or
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larger percentage of the value of his claim than a claimant who receives payment in the
middle of or late in the life of the Trust. However, the Trustees shall endeavor to treat all
claimants as equivalently as possible consistent with their duties as trustees in these
circumstances, given the practical limitations imposed by the inability to predict the
future with precision.

Settlements shall be favored over all other forms of claim resolution, and the lowest
feasible transaction costs shall be incurred in order to conserve resources and ensure
funds to pay all valid ADC. The General Principles and the Procedures set out herein are
intended to provide additional general implementation instructions to which the Trustees
have adhered in approving this Submission.

Notice and Claimant Payment Selection.

As soon as reasonably practicable, but no later than one year following the date these
ACF implementing procedures are approved, the Trust shall mail claim filing information
to each person or attorney for such person with an ADC (i) who filed a lawsuit naming
Asbestos Claims Management Corporation (“ACMC?”) or the Trust or (ii) is known to
have a pending claim or lawsuit naming ACMC. The claim form(s) used by the Trustees
for such purposes shail be developed by the Trustees in a form substantially consistent
with these Procedures. In the alternative, the Trustees may (i) accept forms submitted to
other claims resolutions organizations or (ii) obtain claims information from electronic
data bases maintained by such organizations provided that the information provided will
permit the ADC to be evaluated under the medical and other criteria required herein. For
any notice of an ADC subsequent to the effective date of these ADCRP, the Trust shall,
within reasonable time after receipt of such notice, mail to the claimant the claim filing
materials. Any claimant who fails to return an appropriate, completed claim information
and payment selection form, which will be included in the claim materials, within twelve
months from the date of mailing, shall have his claim disallowed unless the claimant is
able to demonstrate to the satisfaction of the Trustees that the failure should be excused.

General Principles for Asbestos Disease Claims Resolution.

A. Determination of Payment Amounts.

Currently, there is substantial uncertainty regarding total assets and total liabilities that
will determine the amount that claimants will receive from the Trust in the ACF. To
ensure substantially equivalent treatment of all present and future claimants, the Trustees
must determine, prior to making any distributions, the percentage of allowed liquidated
value (the “ALV™) that claimants would be likely 1o receive. No claimant shall receive
paymerts that exceed the Trust’s most recent determination of the percentage (the
“Payment Percentage”) of the full ALV that claimants would be likely to receive. The
Trustees must base this determination of the Payment Percentage on (i) estimates of the
number, types and values of present and firture claims, (ii) the value of ACMC’s known
collectible assets, including its unresolved or unpaid insurance contracts, (iii) the Trust’s



expected future costs for administration and legal defense and (iv) other material matters
that are reasonable and likely to leave sufficient funds to pay a comparable percentage of
full tort system values to holders of present and future claims.

The Trustees will reconsider this determination no less frequently than every two years to
assure that it is based on accurate, current information. When making these
determinations, the Trustees will exercise common sense and undertake a flexible
evaluation of all relevant factors and shall not act in a rigid, restrictive manner based only
on worst-case scenarios.

B. Payment of Valid Claims.

The Trustees shall audit, monitor and verify claims in accordance with these Procedures
to ensure that payments are made only for valid claims.

C. Trustees’ Discretion.

Notwithstanding any provision of these ADCRP to the contrary, the Trustees shall always
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give appropriate con51derat10n to the cost of investigating and uncovering invalid claims
so that payment of valid claims is not further impaired by such process. In issues related
to the validity of claims, e.g., exposure and medical evidence, the Trustees shall have the
latitude to make judgments regarding the amount of transaction costs to be expended so
that ADC that are clearly valid are not further impaired by the costs of additional
investigation. Nothing herein shall prevent the Trustees, in appropriate circumstances,
from contesting the validity of any claim notwithstanding the costs thereof. Subject to the
approval of the Supervising Court, the Trustees may amend these procedures from time-
to-time to conform to generally suggested changes or advances in scientific or medical
knowledge or other changes in circumstances.

D. Punitive Damages; Interest.

In determining the value of any claim, punitive damages shall not be considered or
allowed, notwithstanding their availability in the tort system. ACMC and/or the Trust
shall not pay pre-judgment interest, post-judgment interest, interest on deferred payments,
nor any other type of interest on an ADC. [BI TAC objects — BI TAC would allow
punitive damages and interest as permitted by state law.]
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Policies and Procedures for Filing
An Asbestos Disease Claim (*ADC” or “Claim™)
With the NGC Settlement Trust

Alternate Claims Facility
1.0 Election to File or Reject

1.1 The Trustees shall:
1.11 Maintain a list of Scheduled Values for each disease category and
1.12 The ALV (defined below) to calculate the amount that might be paid to the
holder of an allowed ADC and _

1.2 Unless and until there is a final, non-appealable order lifting the Channeling Order
as to all Unknown AD Claimants, Claimants may evaluate the maximum payment
currently available and either:

1.21 File an ADC with the ACF, as detailed below, or

1.22  Elect to forgo, through an irrevocable rejection, the resolution of the ADC by
the ACF.

Such rejection must clearly state that the AD Claimant has:
1.3 Given full consideration to:
1.31 The payment that might be available through the ACF, as calculated from
information available as required by 1.1 above and
1.32  The inherent delays and impediments imposed by the tort system and
1.4 Elected to irrevocably forgo current or future rights to file an ADC with the ACF.

Such rejection may be filed with the Trust by use of the Rejection Form attached as
Exhibit __ of these Procedures.

An AD Claimant who elects to forgo filing an ADC with the ACF by submitting the
required Rejection Form, shall have met the burden imposed by the Channeling Order to exhaust
his or her claim and shall be deemed to have no further available remedy to seek resolution
through the Trust. The AD Claimants shall be free to move that the Channeling Order be lifted.

2.0 ADC Filing Mcthods

These procedures provide for the filing of an Expedited Review Claim (“ERC™) or the
filing of an Individualized Review Claim (“IRC”). The purposes of these filing methods are:

* ERC Claims - The expedited review claim election is designed primarily for claimants
who easily can be determined by the Trust to have valid asbestos personal injury
claims. Expedited review is intended to resolve claims on an expedited basis at a
discount utilizing schedules based on historical settlements averages in the tort
system. The program provides claimants, who so elect, a fixed and certain claims
allowance made expeditiously. The ERC method allows claimants to elect a single
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3.0

discounted cash payment that will be paid rapidly and requires a somewhat less
burdensome application process for pursuing claims than the individualized review
process.

IRC Claims ~The individualized review provides a claimant with an individual
consideration and evaluation of his or her claim. Individualized review is intended to
resolve more difficult claims to be based on historical settlement averages in the tort
system (the “Allowed Liquidated Value” or “ALV”). These allowances are expected
to be greater than the ERC allowances. Because the detailed examination and
individualized valuation of asbestos personal injury claims require greater time and
effort, claimants electing individualized review will be processed and paid after ERC
claims that are filed at the same time.

Processing of Claims

Claims will be processed, within cach of the filing options, in the order in which the
claim forms are received by the Trust and paid as follows:

PAGE-5

ERC Claims — Claimants electing expedited review will be reviewed and paid before
claimants filing at the same time who elect individualized review. Expedited review
is intended to result in discounted payment of claims based on allowances of
qualifying claims utilizing schedules based on historical settiement averages in the
tort system. Because ERC payments are certain, paid sooner and require a less
burdensome application process, the amount of an ERC payment will be less than the
expected amount of payments for similar claims filed for individualized review,

IRC Claims —Valid IRC claims will be evaluated and allowed at settlement values
based on or comparable to ACMC's historical settlement averages in the tort system,
taking into account medical and exposure criteria, age of claimant, jurisdictional
impact and other such relevant factors. Above average ALV's for each disease
category will be paid only to those claimants who present credible evidence of the
most severe combination of factors such as: the most serious injuries and damages
within the disease category; definite, prolonged and predominant exposure to ACMC
products; and a clear casual connection of injuries to asbestos exposure and to no
other casual factors. Trustees may also take into account additional factors including,
but not limited to, wage history and jurisdictional history.

In determining the Payment Percentage to be applied to the ALV's that are based on
ACMC's historical settlement averages in the tort system, the Trustees will rely on
expert advice with respect to the value of present and future claims against ACMC,
the cost of claim processing, and the value of Trust assets, including funding
commitments from New NGC. As with any attempt to forecast assets and liabilities
aver a long period, there will be a substantial amount of uncertainty. In recognition of
this uncertainty, the Trustees will update this estimate no less frequently than every
two years and make periodic determinations as to the percentage of the ALV that can



actually be paid to AD Claimants with allowed AD Claims. The projected liabilities
include estimated ultimate claims liability and Trust expenses.

Trustees shall have the right to set the timing and schedule of payments for allowed IRC
claims. Currently the Trustees expect that payments to AD Claimants will be made on a single-
payment basis.

Exigent Claims. The Trust shall give priority in settlement treatment to exigent claims
which include only those cases where the claimant's circumstances require priority resolution of
the claim. Living claimants filing a mesothelioma claim shall automatically be treated as exigent
claims.

Extraordinary Claims. To qualify for extraordinary claim treatment, a claim must meet
certain negotiated criteria--a combination of age, number and age of dependents, relevant
economic factors such as unusually high wage loss, evidence that no other factors such as use of
tobacco contributed to the condition, evidence of an unusually high level of exposure to asbestos,
or that the overwhelming majority of the claimant's asbestos exposure was to ACMC asbestos-
containing products, and similar factors. The Trust shall make settlement offers to claimants
having extraordinary claims giving due regard to all relevant factors including available Trust
assets.

4.0 Settlement Offers

o ERC Claims - Valid ERC claims will be paid according to two fixed schedules: one
schedule for individuals exposed to NGC asbestos-containing products while
employed in the Construction Trades (building construction as opposed to highway,
bridge or other forms), and another schedule for individuals exposed in all other
occupations or venues. Payment will be made as soon as practicable after receipt and
review of the completed claim forms and receipt of a fully executed release.
Currently, these fixed discounted payment schedules are as follows:

Injury Claim Construction Trades Other Occupations
Mesothelioma TBD TBD
Lung Cancer TBD TBD
Other Cancer TBD TBD
Non-Malignant I, TBD TBD
Non-Malignant I1 TBD TBD
Non-Malignant 11 TBD TBD

e IRC Claims - The Trust will offer to liquidate the value of each individualized review
claim, based on the ALV of other similar claims for the same injury. The ALV will be
established to reflect historical tort system values and the amounts paid historically by
ACMC as compensatory damages to resolve asbestos personal injury claims. Holders
of allowed IRC Claims will be paid the ALV times the then current Payment
Percentage.
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To determine the appropriate ALV for an IRC claim, the Trust will lock to the
amounts historically paid by ACMC and the Trust to resolve claims with similar
characteristics. This will be accomplished by statistically analyzing previously settled
claims, and identifying claim characteristics that have historically correlated with
settlemnent vaiues. Clearly, the characteristics will be those that are currently used and
have historically been used to determine the value of a claim in the tort system. The
results of this analysis will be a set of standardized valuation rules to be used by the
Trust to determine specific ALV’s, based on the characteristics of the claim. In
effect, the resulting rules will be a multi-dimensional range of values based on claim
characteristics that have historically influenced claim values. While the Trust will not
have nor follow a published claim matrix, the claimant characteristics that will be
considered in this analysis may include, but will not be limited to: confirmed injury,
age, mortality status, number and age of dependents, years of asbestos exposure, job
site of exposure, industry and occupation of exposure, disability/employment status,
econommic losses, jurisdiction, x-ray and diagnostic test findings, medical signs and
symptoms, and smoking history.

Settlement offers shall not be made to claimants who do not meet the requirements of
Section 8.0 below (the "Medical Criteria") or who otherwise do not have a compensable claim
under applicable law. Any claimant whose ADC is disallowed for failure to meet the Medical
Criteria or other requirements of these Procedures, but who nevertheless claims to have an
asbestos-related disease that is compensable under tort law applying to his/her claim, shall be
entitled, upon request, to submit such claim to binding or non-binding arbitration. Such
arbitration shall be binding unless the claimant specifies otherwise, Arbitrators shall return
awards establishing the ALYV, if any, (i) only on proof that the claimant has an injury
compensable under applicable law and (ii) in an amount no greater than the Scheduled Value of
the applicable compensable disease category. If the claimant opts for non-binding arbitration and
then rejects the award, such claimant shall be entitled to a jury trial and to payment of any
verdict, pursuant to 5.0 of these Procedures.

With respect to any claimant whose claim does not meet the Medical Criteria at a given
time and who receives no compensation from the Trust, but who later develops a condition that
does meet the Medical Criteria and submiits a claim for compensation under these Procedures, the
Trust shall not reject such claimant's claim on the basis of the statute of limitations or any
applicable doctrine concerning staleness of claims, so long as such claim would not have been
time-barred as of the effective date of ACMC's withdrawal from the CCR (June 16, 2000) under
the standards and burden of proof that would govern under applicable law. The Trust may reject
any such claim submitted for compensation that was time-barred as of the effective date of
ACMC's withdrawal from the CCR.

5.0 Releases

A claimant accepting an ERC or IRC offer to resolve a malignant disease claim must
execute a full release of ACMC and the Trust consistent with applicable state law. A claimant
accepting an ERC or IRC offer to resolve a non-malignant disease claim must execute a limited
release of ACMC and the Trust. Any claimant who receives an ERC or IRC payment for a non-
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malignant asbestos injury may file a new asbestos personal injury claim in the ACF for an
asbestos-related malignancy that is subsequently diagnosed. Any claimant who receives an IRC
payment to resolve a Non-Malignant II or I claim may also file a new asbestos personal injury
claim that may be allowed as a Non-Malignant I claim or Non-Malignant I or II claim,
respectively. Any additional payments, to which such claimant may be entitled, shall be reduced
by the amount of any prior ERC or IRC payment(s) to that AD Claimant. [NGC believes that
releases should include NGC without regard to whether or not NGC funds; the other parties
believe NGC should only be released if it funds the facility.] If the claimant elects not to filea
claim with the ACF, as provided in Section in 1.0 above, no release will be executed.

6.0  Appeal or Review of Trust Evaluation of a Claim

If the ACF determines that the holder of an asbestos personal injury claim should not
receive an ERC payment, that decision is not reviewable as against the Trust or ACMC.
However, the claimant may then elect to file an IRC claim using the appropriate forms and
procedures.

If an IRC claimant rejects the settlement offer of the ACF, the claimant may initiate
mediation, non-binding arbitration or binding arbitration in accordance with procedures
established by the Trustees.

Arbitrators will return awards within the range of disease category value limits set by the
Trust for the disease category in which the claim properly falls, determine that the discase falls in
a higher or lower category and determine an appropriate value or, in extraordinary cases, return
awards in excess of category limits. If a claimant submits to arbitration and accepts the award,
the award will establish the liquidated value of the claim and the claimant will receive payments
in the same manner as one who had accepted the original valuation of the claim by the Trust.

Any lawsuit pending against ACMC or the Trust at the time that ACMC withdrew from
membership in the Center for Claims Resolution shall be stayed, as to ACMC and the Trust, until
the rejection of an arbitration award. [NGC believes if the channeling order lifts, the stay should
lift as to the Trust as well.] Other claimants desiring to have their claim resolved, to the extent
possible, by ACMC and the Trust, may file a lawsuit only after the rejection of an award from
non-binding arbitration. The statute of limitations will be tolled from (i) June 16, 2000 until one
year after the claim forms are distributed by the Trust to claimants or attorneys representing
claimants with pending lawsuits or claims and (ii) the date a claim is filed with the Trust until 50
days after the claimant rejects the award in non-binding arbitration. The right to a jury trial shall
be preserved with the defendant being ACMC. Venue, for ADC, shall be unchanged by the
bankruptcy case. The law to be applied shall be either (a) the law of the state where the claimant
has filed an asbestos disease lawsuit or, (b) in the event no such lawsuit has been filed, the law of
the state with jurisdiction over such lawsuit. All claims and defenses that exist under the
applicable law shall be available to both sides at trial. ACMC may waive any defense that would
purport to establish that NGC was not liable for asbestos-related diseases caused by its ashestos-
containing products. ACMC may concede product defect and that the product defect caused any
asbestos-related injury and, in such case, the claimant shail be precluded from introducing any
additional evidence on the product defect issue.
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The award of an arbitrator or the recommendation of a mediator and the positions and
admissions of the parties during compliance with alternative dispute resolution procedures shail
not be admissible for any purpose at trial by any party or third party and are expressly determined
not to be admissions by either party. If necessary, the Trustees may obtain an order from the U.S.
District Court for the Northern District of Texas-Dallas Division incorporating an offer of
judgment to liquidate the amount of the claim, scheduling discovery and trials in such a fashion
as not {o create an undue burden on ACMC or the Trust, or containing any other provisions in
order to ensure that the Trust fulfills its obligations in accordance with the principles set forth
herein.

A claimant who rejects the settlement offer of the Trust and an award in non-binding
arbitration, elects to resort to the legal system and obtains a judgment for money damages shalt
bave a claim with a liquidated value equal to the judgment. However, if judgment is entered
against ACMC and/or the Trust, the Trust shall not make any payment on account of such
judgment for the first 5 years after entry of such judgment and shall pay the judgment at the then-
applicable payment percentage in 5 equal installments, without interest, in years 6 through 10.
The maximum aggregate payment by the Trust on the judgment, however, shall be limited to 3
times the Scheduled Value, adjusted by the Applicable Payment Percentage, for a claim in such
disease category. Nothing herein contained shall limit the right of a claimant who obtains a
judgment against the ACMC or the Trust from enforcing such judgment, in accordance with
applicable state law, against any other party liable thereon.

7.0  Contribution Claims (Proposed)

Contribution Claims asserted against the Trust based upon theories of contribution or
indemnification may not be processed or paid by the Trust unless and unti! the holder of such
Claims (the "Contribution Claimant") establishes to the satisfaction of the Trustees that (a) the
Contribution Claimant has paid in full the liability and obligations of the Trust to the direct
claimant to whom the Trust would otherwise have had a liability or obligation under these
Procedures, (b) the direct claimant and the Contribution Claimant have forever released the Trust
from all liability to the direct Claimant and (c) no more than sixty (60) days shall have elapsed
since the last payment by the Contribution Claimant. In no event shall any Contribution
Claimant have any rights against the Trust superior to the rights of the related direct claimant
against the Trust, including any rights with respect to the timing, amount or manner of payment.
The Trust shall not pay any Contribution Claimant unless and until the Contribution Claimant's
aggregate liability for the direct claimant's claim has been fixed, liquidated and paid by the
Contribution Claimant pursuant to a settlement (with an appropriate release in favor of the Trust)
or a Final Order. 1n any case where the Contribution Claimant has satisfied the claim of a
claimant against the Trust by way of a settlement, the Contribution Claimant shall obtain for the
benefit of the Trust a release in form and substance satisfactory to the Trustees. The Trustees
may develop and approve a separate proof of claim for asbestos personal injury Contribution
Claims.

Contribution Claims which have not been disallowed, discharged or otherwise resolved

by prior orders of the Court shall be processed in accordance with procedures to be developed
and implemented by the Trustees, which procedures (a) shall determine the validity and
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allowability of such claims consistent with Section 502(e) of the Bankruptcy Code; (b) shail
allow Contribution Claimants to select either binding arbitration or a Trustee conference or resort

th ifin Fatinn or
to the tort system for resolution of those Spb\.«.l..l..lb uxayutba uuuucj.u.ulg disease categorization or

other treatment of claims described elsewhere herein; and (c) shall otherwise provide the same
processing and payment to the holders of such claims as the Trust would have afforded the
holders of the underlying valid claims.

8.0  Initiating a Claim

o [fa claimant is qualified and elects to file an ERC claim, he or she must file a
complete Expedited Review Claim Form (the “ERC Form”) and submit all
supporting documentation required.

o Ifaclaimant elects to file an IRC claim, he or she must file a complete Individualized
Review Claim Form (the “IRC Form”) and submit all supporting documentation
required.

A claimant must submit the appropriate, fully completed Claim Form, including all
supporting information required by the form or applicable instructions. Any Claim Form that is
not uitimately completed, or is missing any of the requested supporting information, will be
disallowed by the Trust. Claimants need not retain attorneys to represent them or to submit
claims.

9.0  Exposure Proof

The claimant must demonstrate exposure to asbestos or asbestos-containing products that
were supplied or manufactured by the National Gypsum Company. This exposure could have
occurred while the exposed person was engaged in carrying out job responsibilities or
avocational pursuits or, in the case of a spouse or household member of a person having such
exposure, as secondary exposure to such exposure. For all disease categories other than
mesothelioma, the evidence of such exposure must be sufficient to show exposure to the asbestos
or asbestos-containing product on a regular basis over some extended period of time in proximity
to where the exposed person actually worked, or an equivalent exposure secondary to
occupational or avocational exposure.

To demonstrate exposure to a National Gypsum asbestos-containing products the claim
filing should:

s Specify the occupation and describe the job duties or otherwise describe the
circumstances that led to exposure to NGC asbestos-containing products.

* In the case of occupational exposure, describe the industry where exposed, and how
the asbestos product was used in this industry, at each specific exposure site.

» Inthe case of occupational exposure, specify the employer(s) or job site(s) where
exposure occurred.

» In the case of occupational exposure, specify the time period employed at each
specific job site.
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e Specify the nature of the injured person's exposure to NGC products (e.g., the
frequency of exposure, the duration of exposure, whether exposure was from working
directly with the product, working in the area where the product was handled,
working in the area where the product was present, either visible or hidden from
view).

The Trust may request supporting documentation from any claimant, and such claimant
shall supply such documentation to the extent it is within his or her possession or control.

10.0 Medical Proof
The claimant, to meet the medical criteria required for an allowed claim, must:

o Provide a medical report from a Qualified Physician diagnosing an asbestos-related
injury and additional proof, dependent upon the injury alleged.

» Document that at least 10 years elapsed between the date of first exposure to asbestos
or asbestos-containing products and the diagnosis of an asbestos-related injury.

» Depending upon the asbestos-related disease alleged, meet the requirements listed for
that disease.

Mesothelioma:

Mesothelioma means a (i) diagnosis by a Qualified Physician referencing pathological
findings of a board certified pathologist of a malignant tumor caused or contributed to by
exposure to asbestos originating in the mesothelia cells of the pleura, peritoneum or like
tissue or (i1) reasonable equivalent clinical diagnosis by a Qualified Physician in the
absence of adequate tissue for pathological diagnosis.

Lung Cancer:

A. Diagnosis by a Qualified Physician of a malignant primary bronchogenic tumor of any
cell type caused or contributed to by exposure to asbestos.

B. To qualify for compensation under this category, a claimant must demonstrate the
existence of primary asbestos-related cancer of the lung and provide evidence related
to one of the following criteria:

1. Demonstration by medical report of the existence of one of the following:

a. Bilateral interstitial lung disease,

b. Unilateral pleural disease (plaques or thickening) of at least ILO Grade B in the
absence of any other clinical explanation or bilateral pleural disease
(thickening or plaques), or

c. Pathological evidence of asbestos; or

2. Demonstration of at least fifteen (15) years of [NGC would insert "heavy" here]
occupational [BI TAC would remove "occupational” here] exposure to asbestos-
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containing materials in employment regularly requiring work in the immediate
area of visible dust.

Other Cancer:

A. Diagnosis by a Qualified Physician of a malignant primary tumor of the colon, larynx,
esophagus, pharynx, stomach or rectum caused or confributed to by exposure to
asbestos; and

Demonstration by a clinical or pathological medical report that meets the criteria for
Non-Malignant I or Non-Malignant II.

Non-Malignant I:

Qualification as a Non-Malignant I allowed claim requires a diagnosis of a bilateral [BI
TAC objects to the insertion of "bilateral" here] Non-Malignant I qualifying disease by a
Qualified Physician based on one of the following:

A. Asbestosis [-A diagnosis requires one of the following:

1.

In the case of a deceased claimant, a diagnosis by or referencing a finding of
physician who is board certified in the field of pulmonology or pathology that an
asbestos-related disease was a substantial contributing cause of death.

In the case of either a living or deceased claimant, a diagnosis requiring:

a. A certified B-reader report [BI TAC would add "or report from a Qualified
Physician"] of chest x-rays showing small irregular opacities of ILO Grade 2/1
or greater; and

b. Pulmonary function testing that shows evidence of lung capacity of 70% or
less based on acceptable measurements of Forced Vital Capacity (“FVC”) or
Total Lung Capacity (“TLC”).

B. Asbestosis I-B diagnosis requires one of the following minimum objective criteria:

1.

A certified B-reader report [BI TAC would add "or report from a Qualified

Physician"] of chest x-rays showing small irregular opacities of ILO Grade 1/0;

and

Pulmonary function testing that shows one of the following:

a. FVC <80% of predicted with FEV/FVC > 72% (actual value) [65% if > 68
years old]; or

b. TLC < 80% of predicted; or

¢. FEVY/FVC > 72% (actual value) [65% if > 68 years old] with DLCO < 76%
of predicted; or

d. FVC <80% of predicted with bilateral basilar crackles, in the absence of any
other clinical explanation.

A statement by a board-certified pathologist that more than one representative

section of lung tissue otherwise uninvolved with any other process (e.g., cancer or

emphysema) demonstrates bilateral interstitial fibrosis or a pattern of

peribronchiolar or parenchymal scarring in the presence of characteristic asbestos

bodies.

C. Diffuse Pleural Thickening I requires:
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1. A certified B-reader report [BI TAC would add "or report from a Qualified
Physician"] of chest x-rays showing small irregular opacities of ILO Grade B-2 or
C-1 or higher; and

2. Pulmonary function testing that shows one of the following:

a. FVC < 80% of predicted with FEV,/FVC > 72% (actual value) [65% if > 68
years old]; or

b. TLC < 80% of predicted.
Non-Malignant II:

Qualification as a2 Non-Malignant Il allowed claim requires a diagnosis of a bilateral [BI
TAC objects to the insertion of "bilateral” here] Non-Malignant II qualifying disease by a
Qualified Physician based on one of the following:

A. Asbestosis II requires a certified B-reader report [BI TAC would add "or report from a
Qualified Physician"] of chest x-rays showing small irregular opacities of ILO Grade
1/0 for a claimant who does not meet the pulmonary function testing requirement of
Asbestosis .

B. Pleural Thickening II requires a certified B-reader report [BI TAC would add "or
report from a Qualified Physician"] of chest x-rays of ILO Grade B-2 or C-1 or higher
for a claimant who does not meet the pulmonary function testing requirement of
Pleural Thickening I.

Non-Malignant 11T

Qualification as a Non-Malignant Il allowed claim requires a diagnosis of a bilateral [BI

TAC objects to the insertion of "bilateral" here] Non-Malignant [ qualifying disease

[NGC would replace "disease” with "condition"] by a Qualified Physician based on a

certified B-reader report that demonstrates one of the following:

A. Fibrosis III requires a certified B-reader report [BI TAC would add "or report from a
Qualified Physician"] of chest x-rays that demonstrates an asbestos-caused
abnormality that is less than ILO Grade 1/0; or

B. Pleural Changes Il requires documentation of bilateral pleural disease [NGC would
replace "disease” with "condition"] (plaques or thickening) diagnosed on the basis of
x-ray, CT scan, HRCT scan or pathological evidence.

[BI TAC would combine Non-Malignant II and Non-Malignant I1I into a single category.]

Alternatively, the ACF will also accept for consideration the disease determination of
other asbestos claims resolution organizations.

11.0  Auditing, Monitoring and Verifying

The Trust will conduct random and other audits to verify information submitted in
connection with claims. The Trust, in accordance with provisions of the Trust Agreement, will
develop methods for auditing information about exposure to asbestos products and the reliability
of medical evidence. The standard for such audits by the Trust shall include a requirement that
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all medical evidence used in making determinations of disease comply with recognized medical
standards regarding equipment, testing methods and procedures to assure that such evidence is
reliable. These audits may require the submission of additional information, if reasonably
available, such as x-ray films or pulmonary function test tracings, and may include independent
readings of x-rays, tissue samples, laboratory tests, and pulmonary function tests.

In the event that an audit reveals that invalid information has been provided to the Trust,
the Trustees may penalize any claimant or claimant’s attorney by disallowing the ADC or
seeking sanctions from the U.S. District Court for the Northern District of Texas-Dallas Division
as the Trustees deem to be necessary, including the requirement of payment by the offending
source to offset the costs associated with the audit and any future audit(s), reordering the priority
of payment of ADC’s, raising the level of scrutiny of additional information submitted for the
same source(s), or prosecuting the claimant or claimant’s attorney for presenting a fraudulent
claim in violation of 18 U.S.C. § 152. The Trustees may also, after audit, refuse to accept
medical evidence from certain doctors or facilities.

The Trust shall consult with the BI TAC and the Legal Representative with regard to
audit procedures and, failing consent, shall have the right to institute such procedures in the
absence of a Court order to the contrary.

12.0  Confidentiality

Submissions with respect to Claims asserted in the ACF shall be deemed to be part of a
settlement discussion and be kept confidential and shall not be admissible or discoverable in any
court proceeding not directly related to Claims submitted under these Procedures. [NGC objects
and would permit release of information to NGC ]

13.0 Required Information

All clatmants will be required to submit a Claim Form to the Trust as well as other
supporting documentation. Information requirements for an ERC filing will constitute a subset
of the Information required for an IRC filing. The information required for the filing of an IRC
may include the following:

o Injured Party Information:

Full Name

Social Security Number

Gender

Date of Birth

Is injured party living

If injured party is living and not represented by counsel:
Mailing Address
Daytime Phone

If injured party 1s deceased:
Date of Death
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Was death asbestos-related
If injured party has a personal representative other than, or in addition to, his/her attorney:
Name
Social Security Number
Mailing Address
Daytime Phone
Relationship to Injured Party

o [fclaimant is represented by counsel:

Attorney Name

Paralegal or Contact Name

Name of Law Firm

Firm Address (Street, City, State, Zip)
Attorney Phone

Attorney Fax

Attorney E-Mail Address

Law Firm Contact Phone

Law Firm Contact Fax

Law Firm Contact E-mail

e Diagnosed Asbestos-Related Injuries:

For all injuries that have been or were diagnosed for the injured party and for which
medical documentation is submitted:
Diagnosis by a Qualified Physician
Date of Diagnosis
Copies of reports, if available, of lung function tests, x-ray readings and pathology
results as provided by the diagnosing Qualified Physician

s Dependents and Beneficiaries:

For any other person(s) who may have rights associated with this claim (including all
spouses and dependents):

Full Name

Date of Birth

Relationship

Financially Dependent

» Occupational Exposure to NGC Products:

For each site, industry or occupation in which claimant alleges exposure to asbestos:
Date Exposure Began
Date Exposure Ended
Occupation
Employee of National Gypsum Company
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Description of Job Duties

Industry in which exposure occurred

Description of how and why asbestos products were used at the site
Employer

Site or Location of exposure

Plant or Site Name

Location at plant or site where exposure occurred (City and State)
Description of how injured party was exposed to NGC product(s)
Name of NGC product(s) to which injured party was exposed

e FExposure to an Occupationally Exposed Person:

If the claimant alleges an asbestos-related disease resulting solely from exposure to an
occupationally exposed person, such as a family member: (Occupationally exposed
person information must be completed in addition to the following)

Date Exposure to Other Person Began

Date Exposure to Other Person Ended

Relationship to occupationally exposed individual

Description of how injured party was exposed to the person or NGC product(s)

s Smoking/Tobacco History:

For each type of tobacco product the injured party has smoked or used:
Tobacco Product (cigarette, cigar, pipe)
Date Began
Date Ended

» Asbestos Litigation:

If a lawsuit has ever been filed on behalf of the injured party:
State in which the suit was originaily filed
Name of court in which suit was originally filed
Date on which the suit was originally filed
Was NGC or the NGC Trust a named defendant in the suit
Whether the injured party received settlement money from NGC, the NGC Trust,
Asbestos Claims Management Corporation, or Huron Cement
Aggrepate settlement amount received from all defendants to date
Current status of this suit
If this suit has been dismissed or has received a judgment:
Date of Verdict
Name of Defendant(s)
Verdict Amount

o  Workers' Compensation/Other Disability Claims:

If the injured party ever received disability benefits related to asbestos:
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Name of organization granting benefits
Date benefits began

Monthly benefit stipend

Name of company claim was filed against

s Employment Information:

Current Employment Status
Amount of last annual wage
Date of last wage received

» In addition to the above information, claimants will be required to provide supporting
documentation in the form of:

Death Certificate (if claimant deceased)

Certificate of Official Capacity (if personal representative is filing form)

Medical Records supporting the diagnosis of alleged injuries

Supplemental medical documentation from another trust(s) (discretionary)

Proof of NGC product exposure supporting the alleged exposure

W-2 and first page of Form 1040 for last year of full employment (if lost wages are being
claimed)

Social security or other employment records

14.0 Definitions

1.
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Average Value shall mean the values initially set by the Trustees based on
historical settlement averages in the tort system and updated periodically to reflect
the experience of the Trust.
“Basilar Crackles,” sometimes called “rales,” shall mean those sounds described in
American Thoracic Society, “The Diagnosis of Nonmalignant Diseases Related to
Asbestos,” 134 American Review of Respiratory Disease, 363, 366 (1986), and
shall be observed in accordance with the criteria set forth therein.
“Board-certified Pathologist” shall mean a physician currently licensed to practice
medicine in the District of Columbia or in one or more U.S. states or territories and
who currently holds primary certification in anatomic pathology, or combined
anatomic and clinical pathology, from the American Board of Pathology, and whose
professional practice is principally in the field of pathology and invoives reguiar
evaluation of pathological materials obtained from surgical and post-mortem
specimens,
“Certified B-reader” shall mean an individual who has successfully completed the
X-ray interpretation cowrse sponsored by the National Institute of Occupational
Safety and Health (NIOSH), and show NIOST-certification is up-to-date,
“Chest X-rays” shall mean radiographs taken in four views (Posterior-Anterior,
Lateral, and Left and Right Obliques) within one year of the date that the Claim is
submitted to the NGC Settlement Trust (or within one year of death, if the Exposed
Person is deceased), and graded quality 1 for reading according to the criteria



10.

11.

PAGE- 18

established by the ILO; provided, however, that in situations where the Claimant is
unable to provide quality 1 chest x-rays because of death or because of an inability
to have new chest x-rays taken, then in those situations only, chest x-rays graded
quality 2 will be acceptable.

“ILO Grade” shall mean the radiological ratings for the presence of lung changes by
chest x-rays as established from time to time by the International Labour Office
(ILO), and as currently set forth in “Guidelines for the Use of ILO International
Classification of Radiographs of Pneumoconiosis” (1980).

“Latency Period” shall mean the period from the date of the exposed person’s first
significant exposure to asbestos or asbestos-containing product to earlier of the date
of diagnosis or death.

“Predicted Values” for spirometry and lung volumes shall be those published by
Mortis, Clinical Pulmonary Function Testing, 2d Edition, Intermountain Thoracic
Society (1984), or others that are substantially equivalent. Each subject must be
tested with and without inhaled bronchodilators, with best values taken. “Predicted
Values” for diffusing capacity shall be those published by Miller, et al, 127
American Review of Respiratory Disease, 170-77 (1983), or others that shall be

corrected for race, ethnic origin, or other substantially equivalent criteria. Predicted
Values for any pulmonary function testing shall take into account other relevant
factors, as appropriate.

“Primary” refers to the place the cancer originated. For example, if a cancer begins
in the liver and metastasizes to the lung, this would not be considered a primary

lung cancer case related to asbestos exposure. However, if the cancer began in the

lung and spread to other organs, it is a primary asbestos-related lung cancer. If there

is any indication that the original site was not the relevant organ, or if there if a
dispute as to where the primary site was, this may prevent the case from being
categorized as a compensable cancer.
“Pulmonary Function Testing” shall mean spirometry, lung column, and diffusing
capacity (“DLCO”) testing that (a) has been performed at an accredited hospital or
(b) substantially conforms to quality criteria established by the American Thoracic
Society (“ATS”) and is performed on equipment which substantially meets ATS
standards for technical quality and calibration, all as set forth in 20 C.F.R. 718.103
and Appendix B thereto or in the ATS guidelines in 144 American Review of
Respiratory Disease 1202-18 (1991). All back-up data pertaining to Pulmonary
Function Testing of an Exposed Person may be examined to ensure that these
quality criteria and standards have been satisfied.
“Qualified Physician” shall mean a physician, who is certified in one of the relevant
specialties by the relevant medical specialty board to make diagnosis or other
medical judgment for certain types of asbestos-related diseases, all as listed below:
a. Internist—American Board of Internal Medicine—cancer or non-malignant
diseases or conditions [NGC objects to the inclusion of internists without an
appropriate subspecialty.]
b. Oncologist—American Board of Internal Medicine with a subspecialty of
medical oncology—cancer
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¢. Pathologist—American Board of Pathology—cancer or non-malignant diseases
or conditions

d. Pulmonary Specialist—American Board of Internal Medicine with a subspecialty
of pulmonary disease—cancer or non-malignant diseases or conditions

e. Radiologist—American Board of Radiology—cancer or non-malignant diseases
or conditions

An Osteopath with an equivalent subspecialty and Certification shall be acceptable
as a Qualified Physician. [NGC objects to the inclusion of Osteopaths without an
appropriate subspecialty.]

[BI TAC would further include occupational physicians or any claimant's treating or
personal physicians as Qualified Physicians.]



Disease
Mesothelioma
Lung Cancer
Other Cancer

Non-Malignant

L B -

EXHIBIT

INITIAL PAYMENT PERCENTAGE
NGC SETTLEMENT TRUST

4%

SCHEDULED VALUES
NGC SETTLEMENT TRUST

Calculated Payment @
initial Payment Percentage

Scheduled Maximum Scheduled
Values Values Payment
40,000 $ 80,000 $ 1,600
7,000 $ 14,000 $ 280
3,000 $ 6,000 $ 120
1,200 $ 2400 §$ 48

$

Maximum
Payment

3,200
860
240

96



REJECTION FORM

NGC SETTLEMENT TRUST

Claimant Information:
Name SSN:
Address DoB:

(City) (State) Zip Code)
Diagnosed __ Mesothelioma __ Lung Cancer __ Other Cancer

Disease: _ Non-Malignant Disease

Counsel Information:
Attorney Telepbone #:
Firm Fax #:
Address

(City) (State} {Zip Code}

Contact, if other than attorney

s Thave read the Alternate Claims Facility (“ACF>) Procedures of the NGC Settlement
Trust (the “Trust™).

» [ have received the Scheduled Values and the current Payment Percentage that would
be used to calculate the payment that might be available to me if I filed a claim with
the ACF.

¢ I am aware of the possible payment from the Trust for my claim if allowed.

¢ [ am aware of the length of time from filing to allowance for a claim filed with the
ACF.

* [ am aware that the ACF allows me to proceed to arbitration if I am unsatisfied with
the Scheduled Value offered to me by the ACF or the maximum arbitration award
that I could receive if I were to proceed to, and prevail in, arbitration.

* [ have considered my options if I decide not to file a claim with the ACF and elect to
sign this Rejection Form.

* [understand that by signing this Rejection Form, I irrevocably elect to forgo any
options I may have for resolution of my claims through the ACF and hereby reject
any payment amount that is currently available through the ACF.

» Check one:

___ L am represented by counsel specified above and have fully discussed my
option with such counsel.

__ lam not represented by counsel, but fully understand the options I have under
the ACF Procedures of the Trust.



As evidenced by my signature below, I elect to reject any payment amceunt that is
currently available through the ACF and irrevocably elect to forgo filing a claim with the
ACF of the Trust.

Signature of Claimant:
Print or Type: Date:

If the attorney of record for Claimant, only as listed above, has power of attorney to make
such decisions, such attorney may sign for the Claimant. '

Signature of Attorney:
Print or Type: Date:

Certification:
1. By Notary Public or
2. Attorney of Record,
if signed by Claimant



