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telephone to answer the borrower’s questions and assist the borrower with available loss
mitigation options until the borrower makes two consecutive timely payments under a permanent
loss mitigation agreement. If the borrower contacts the assigned personnel and does not receive
an immediate live response, the servicer must have policies and procedures reasonably designed
to ensure the servicer can provide a live response in a timely manner.

Functions of Servicer Personnel — 12 CFR 1024.40(b)

The servicer must also maintain policies and procedures reasonably designed to ensure that the
assigned personnel can perform certain functions, including: providing the borrower with
accurate information about (1) loss mitigation options available to the borrower from the owner
or assignee of the borrower’s loan, (2) actions the borrower must take to be evaluated for such
options, including the steps the borrower needs to take to submit a complete loss mitigation
application and appeal a denial of a loan modification option (if applicable), (3) the status of any
loss mitigation application the borrower has submitted, (4) the circumstances under which the
servicer may refer the borrower’s account to foreclosure, and (5) any loss mitigation deadlines.

The servicer must also have policies and procedures reasonably designed to ensure that assigned
personnel are able to (1) timely retrieve a complete record of the borrower’s payment history and
all written information the borrower has provided to the servicer (or prior servicers) in
connection with a loss mitigation application, (2) provide these documents to other people
required to evaluate the borrower for loss mitigation options, if applicable, and (3) provide the
borrower with information about submitting an error notice or information request under 12 CFR
1024.35 or 12 CFR 1024.36.

Loss Mitigation Procedures — 12 CFR 1024.41

Servicers must comply with certain loss mitigation procedures. The procedures differ depending
on how far in advance of foreclosure a borrower submits a loss mitigation application.
Regulation X does not impose a duty on a servicer to provide any borrower with any specific
loss mitigation option.

The requirements set forth in 12 CFR 1024.41 apply to only those mortgage loans, as that term is
defined in 12 CFR 1024.31, that are secured by the borrower’s principal residence. Except as
noted below in 12 CFR 1024.41(j), the requirements do not apply to (i) small servicers, (ii)
reverse mortgage transactions, as that term is defined in 12 CFR 1024.31, or (ii1) mortgage loans
for which the servicer is a qualified lender.

As noted above, an institution qualifies as a small servicer if it either (a) services, together
with any affiliates, 5,000 or fewer mortgage loans, as that term is used in 12 CFR
1026.41(a)(1), for all of which the institution (or an affiliate) is the creditor or assignee, (b)
is a Housing Finance Agency, as defined in 24 CFR 266.5 or (c) is a nonprofit entity (defined in
12 CFR 1026.41(e)(4)(11)(C)(1)) that services 5,000 or fewer mortgage loans, including any
mortgage loans serviced on behalf of associated nonprofit entities (defined in 12 CFR
1026.41(e)(4)(i1)(C)(2)), for all of which the servicer or an associated nonprofit entity is the
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creditor.”? Qualified lenders are those defined to be qualified lenders under the Farm Credit Act
of 1971 and the Farm Credit Administration’s accompanying regulations set forth at 12 CFR
617.7000 et seq.

The CFPB has issued an advisory opinion clarifying that, because borrowers submit loss
mitigation applications to servicers, a servicer’s communications with a borrower regarding such
a loss mitigation application are not subject to the FDCPA’s “cease communication” provision
unless the borrower specifically withdraws the request for action on the loss mitigation
application.”

Receipt of a Loss Mitigation Application — 12 CFR 1024.41(b)

A servicer that receives a loss mitigation application at least 45 days before a foreclosure sale
must take two steps.

First, the servicer must promptly review the application to determine if it is complete. An
application is complete when it contains all the information the servicer requires from the
borrower in evaluating applications for loss mitigation options.

Second, the servicer must notify the borrower in less than five days (excluding legal public
holidays, Saturdays, and Sundays) that it has received the application and state whether it is
complete or incomplete. If the application is incomplete, the notice must advise (i) what additional
documents or information are needed, and (ii) a reasonable deadline by which the borrower must
submit them. A reasonable deadline is generally one of the following that maximizes the
borrower’s loss mitigation protections, except when that deadline would make it impracticable to
permit the borrower sufficient time to obtain and submit the needed information (such as
requesting a borrower to submit documentation in less than seven days): (a) the date by which any
document or information submitted by the borrower will be stale or invalid; (b) the 120th day of
the borrower’s delinquency; (c¢) 90 days before a foreclosure sale; or (d) 38 days before a
foreclosure sale. Servicers must exercise reasonable diligence in obtaining documents and
information to complete an incomplete loss mitigation application (e.g., promptly contacting the
borrower to obtain missing information or determining whether information exists in the servicer’s
files already that may provide the information missing from the borrower’s application).**

22 The definition of small servicer is set forth at 12 CFR 1026.41(e)(4)(ii).
23 CFPB Bulletin 2013-12.

24 When a borrower is complying with a payment forbearance program offered on the basis of an incomplete loss mitigation
application, reasonable diligence would involve notifying the borrower that the borrower is being offered a payment forbearance
program based on an evaluation of an incomplete loss mitigation application, and that the borrower has the option of completing the
application to receive a full evaluation for all loss mitigation options available to the borrower. If a servicer provides such a
notification, the borrower remains in compliance with the payment forbearance program, and the borrower does not request any
further assistance, the servicer could suspend reasonable diligence efforts until near the end of the payment forbearance program.
Near the end of the program, and prior to the end of the payment forbearance period, it may be necessary for the servicer to contact
the borrower to determine if the borrower wishes to complete the application and proceed with a full loss mitigation evaluation.

CFPB April 2015 RESPA 47



CFPB Consumer
Laws and Regulations RESPA

A loss mitigation application includes oral inquiries by the borrower where the borrower
provides the information a servicer would evaluate in connection with a loss mitigation
application. A loss mitigation application is considered expansively and includes any request by
a borrower that the servicer determines whether the borrower is “prequalified” for a loss
mitigation program by evaluating the borrower against preliminary criteria.

A loss mitigation application does not include oral inquiries about loss mitigation options where
the borrower does not provide any information that the servicer would use to evaluate an
application, including where the borrower requests information only about the application
process but does not provide any information to the servicer.

If a servicer has informed a borrower that the application was complete (or identified particular
information needed to complete the application), and the servicer subsequently determines that
additional information or corrected documents are required, the servicer must promptly request
such information or documents from the borrower and treat the application as complete under
12 CFR 1024.41(f)(2) and (g) until the borrower is given a reasonable opportunity to complete
the application.

Calculating Time Periods and Determining Protections — 12 CFR 1024.41(b)(3)

Section 1024.41 provides borrowers certain protections depending on whether the servicer
received a complete loss mitigation application at least a specified number of days before a
foreclosure sale. See, e.g., 12 CFR 1024.41(c)(1) (37 days); 12 CFR 1024.41(e) and (h) (90
days). These time periods are calculated as of the date the servicer receives a complete loss
mitigation application. Thus, scheduling or rescheduling a foreclosure sale after the servicer
receives the complete loss mitigation application will not affect the borrower’s protections.

If no foreclosure sale is scheduled as of the date the servicer receives a complete loss mitigation
application, the application is considered received more than 90 days before a foreclosure sale.

Evaluation of a Loss Mitigation Application — 12 CFR 1024.41(c)

Evaluation of a Timely Complete Loss Mitigation Application
— 12 CFR 1024.41(c)(1)

A servicer that receives a complete loss mitigation application more than 37 days before a
foreclosure sale must take two steps within 30 days:

e First, the servicer must evaluate the borrower for all loss mitigation options available to
the borrower from the owner or investor of the borrower’s mortgage loan. The criteria on
which a servicer offers or does not offer a loss mitigation option need not meet any
particular standard. Nonetheless, a servicer’s failure to follow requirements imposed by
an owner or investor may demonstrate the servicer’s failure to comply with the 12 CFR
1024.38(b)(2)(v) requirement that the servicer must maintain policies and procedures that
are reasonably designed to ensure that the servicer can properly evaluate a borrower for
all loss mitigation options for which the borrower may be eligible pursuant to any
requirements established by the mortgage loan’s owner or assignee; and
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e Second, the servicer must provide the borrower with a written notice stating which loss
mitigation options, if any, the servicer will offer to the borrower. The notice must state
the amount of time the borrower has to accept or reject an offered loss mitigation option
pursuant to 12 CFR 1024.41(e), and, if applicable, that the borrower has the right to
appeal a denial of a loan modification option as well as the time period and any
requirements for making an appeal pursuant to 12 CFR 1024.41(h).

Evaluation of Incomplete Loss Mitigation Application — 12 CFR 1024.41(c)(2) (i)-(iii)

With two exceptions, a servicer may not offer a loss mitigation option based on an evaluation of
an incomplete application.

1.

Reasonable Time Exception. If the servicer has exercised reasonable diligence in
obtaining documents and information to complete the application but the application
still remains incomplete for a significant period of time without further progress by
the borrower, the servicer may evaluate an incomplete application and offer the
borrower a loss mitigation option. What qualifies as a significant period of time may
depend on the timing of the foreclosure process. For example, 15 days may be a more
significant period of time if the borrower is less than 50 days before a foreclosure sale
than if the borrower is less than 120 days delinquent. The requirements in 12

CFR 1024.41 do not apply to this evaluation, and it is not considered an evaluation of
a complete loss mitigation application for purposes of determining whether a request
for a loss mitigation evaluation is duplicative under 12 CFR 1024.41(i).

Short-Term Forbearance Plan Exception. A short-term forbearance program allows a
borrower to forgo making certain payments or portions of payments due over a period
of no more than six months. A servicer may offer such a short-term payment
forbearance program to a borrower based upon an evaluation of an incomplete loss
mitigation application. If the borrower is performing pursuant to such a forbearance
program, a servicer may not make the first notice or filing required by applicable law
for any judicial or non-judicial foreclosure process, and it may not move for foreclosure
judgment or an order of sale or conduct a foreclosure sale. The servicer must also
comply with the remaining loss mitigation procedures requirement in 12 CFR 1024.41
regarding incomplete applications, such as exercising reasonable diligence in obtaining
documents and information to complete the application.”> Additionally, if the borrower
completes the loss mitigation application, the servicer must comply with all of the loss
mitigation procedure requirements in 12 CFR 1024.41.

2 For an explanation of “reasonable diligence,” see the above discussion in connection with the receipt of loss mitigation
applications under 12 CFR 1024.41(b).
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The commentary explains that a servicer may offer loss mitigation options to
borrowers who have not submitted a loss mitigation application. Further, a servicer
may offer loss mitigation options to borrowers who have submitted incomplete loss
mitigation applications, so long as that offer is not based upon an evaluation of
information contained in the incomplete application.

Facially Complete Applications — 12 CFR 1024.41(c)(2)(iv)

A loss mitigation application is facially complete if either (i) the servicer’s initial notice under 12
CFR 1024.41(b) advised the borrower that the application was complete, or (ii) the servicer’s
initial notice under 12 CFR 1024.41(b) requested additional information from the borrower to
complete the application and the borrower submitted such additional information.

If the servicer later discovers that additional information or corrections to a previously submitted
document are required to complete the facially complete application, the servicer must promptly
request the missing information or corrected documents and treat the application as complete for
purposes of 12 CFR 1024.41()(2) and (g) until the borrower is given a reasonable opportunity to
complete the application. A reasonable opportunity depends on the particular facts and
circumstances, but must provide the borrower sufficient time to gather the necessary information
and documents.

If the borrower completes the application within this period, the application is considered
complete as of the date it was actually complete for purposes of 12 CFR 1024.41(c), and the
application is considered complete as of the date it was facially complete for purposes of 12 CFR
1024.41(d), (e), (H)(2), (g), and (h).

If the borrower does not complete the application within this period, the application is
considered incomplete.

Denial of any Loss Mitigation Option — 12 CFR 1024.41(d)

If the servicer denies a loss mitigation application for any trial or permanent loan modification
option, the notice provided to the borrower must also state the servicer’s specific reason or
reasons for denying each trial or permanent loan modification option, and, if applicable, that the
borrower was not evaluated on other criteria. Certain disclosures are required when a servicer
denies an application for the following reasons or using the following procedures:

e |nvestor criteria and use of a waterfall.

0 If'the servicer denies a loan modification option based upon investor criteria, the
servicer must identify the owner or assignee of the mortgage loan and the specific
criteria that the borrower failed to satisfy.

0 When an owner or assignee has established an evaluation criteria that sets an order
ranking for evaluation of loan modification options (commonly known as a “waterfall”)
and a borrower has qualified for a particular loan modification option in the waterfall, it
is sufficient for the servicer to inform the borrower, with respect to other loan
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modification options ranked below any such option offered to a borrower, that the
investor’s requirements include the use of such a waterfall and that an offer of a loan
modification option necessarily results in a denial for any other loan modification
options below the option for which the borrower is eligible in the ranking.

e Net present value calculation. If the denial was based upon a net present value
calculation, the servicer must disclose the inputs used in the calculation.

e Reasons listed. The following applies if the servicer uses a hierarchy of eligibility criteria
and, after reaching the first criterion that causes a denial, does not evaluate whether the
borrower would have satisfied the remaining criteria. In this instance, the servicer need
only (i) provide the specific reason or reasons why the borrower was actually rejected, and
(11) notify the borrower that the borrower was not evaluated on other criteria. A servicer is
not required to determine or disclose whether a borrower would have been denied based on
other criteria if the servicer did not actually evaluate these additional criteria.

Borrower Response — 12 CFR 1024.41(e)

A servicer offering a loss mitigation option must provide the borrower with a minimum period of
time to accept or reject the option, depending on when the servicer receives a complete
application. If the application was complete 90 days or more before a foreclosure sale, the
servicer must give the borrower at least 14 days to decide. If it was complete fewer than 90 but
more than 37 days before a foreclosure sale, the servicer must give the borrower at least seven
days to decide.

A borrower’s failure to respond on time can be treated as a rejection of the loss mitigation
options, with two exceptions. First, a borrower who is offered a trial loan modification plan and
submits payments that would have been owed under that plan before the deadline for accepting
must be given a reasonable time to fulfill any remaining requirements of the servicer for
acceptance of the trial loan modification plan. Second, a servicer must give a borrower who has a
pending appeal until 14 days after the servicer provides notice of its determination regarding
resolution of that appeal to decide whether to accept any offered loss mitigation option.

Prohibition on Foreclosure Referral — 12 CFR 1024.41(f)

A servicer cannot make the first foreclosure notice or filing for any judicial or non-judicial
process until (i) the borrower is more than 120 days delinquent, (ii) the foreclosure is based on a
borrower’s violation of a due-on-sale clause, or (iii) the servicer is joining a subordinate
lienholder’s foreclosure action. The commentary states that whether a document qualifies as the
first notice or filing depends on the foreclosure process at issue:

e Judicial foreclosure. Where foreclosure procedure requires a court action or proceeding,
the first notice or filing is the earliest document required to be filed with a court or other
judicial body to commence the action or proceeding. Depending on the particular
foreclosure process, examples of these documents could be a complaint, petition, order to
docket, or notice of hearing;
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¢ Non-judicial foreclosure — recording or publication requirement. Where foreclosure
procedure does not require an action or court proceeding (such as under a power of sale),
the first notice or filing is the earliest document required to be recorded or published to
initiate the foreclosure process; or

e Non-judicial foreclosure — no recording or publication requirement. Where foreclosure
procedure does not require an action or court proceeding, and also does not require any
document to be recorded or published, the first notice or filing is the earliest document
that establishes, sets, or schedules a date for the foreclosure sale.

The commentary further states that a document provided to the borrower but not initially
required to be filed, recorded, or published is not considered the first notice or filing on the sole
basis that the documents must later be included as an attachment accompanying another
document that is required to be filed, recorded, or published to carry out a foreclosure.

If a borrower submits a complete loss mitigation application before the 120th day of delinquency
or before the servicer makes the first foreclosure notice or filing, then the servicer cannot make
the first foreclosure notice or filing unless one of the following occurs: (i) the servicer sends a
notice to the borrower stating that the borrower is ineligible for any loss mitigation option and if
an appeal is available, either the borrower did not timely appeal, or the appeal has been denied;
(i1) the borrower rejects all the offered loss mitigation options; or (iii) the borrower fails to
perform under a loss mitigation agreement.

Prohibition on Foreclosure Sale — 12 CFR 1024.41(Qg)

If a borrower submits a complete loss mitigation application after the servicer has made the first
foreclosure notice or filing but more than 37 days before a foreclosure sale, the servicer cannot
conduct a foreclosure sale or move for foreclosure judgment or sale unless one of the following
occurs: (1) the servicer sends a notice to the borrower stating that the borrower is ineligible for
any loss mitigation option and the appeal process is inapplicable, the borrower did not timely
appeal, or the appeal has been denied; (ii) the borrower rejects all the offered loss mitigation
options; or (iii) the borrower fails to perform under a loss mitigation agreement.

Appeal Process — 12 CFR 1024.41(h)

A borrower has the right to appeal a servicer’s denial of a loss mitigation application for any trial
or permanent loan modification available to the borrower if the borrower submitted a complete
application 90 days or more before a foreclosure sale (or during the pre-foreclosure period set
forth in 12 CFR 1024.41(f)). The borrower must commence the appeal within 14 days after the
servicer provides the notice stating the servicer’s determination of which loss mitigation options,
if any, it will offer to the borrower.

Within 30 days of the borrower making the appeal, the servicer must provide a notice to the
borrower stating: (i) whether it will offer the borrower a loss mitigation option based on the
appeal, and (i1) if applicable, how long the borrower has to accept or reject this loss mitigation
option or a previously offered loss mitigation option. If the servicer offers a loss mitigation
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option after an appeal, the servicer must provide the borrower at least 14 days to decide whether
to accept the offered loss mitigation option.

The servicer’s personnel who evaluated the borrower’s application cannot also evaluate the
appeal, although personnel who supervised the initial evaluation may evaluate the appeal so long
as they were not directly involved in the initial evaluation.

Duplicative Requests — 12 CFR 1024.41(i)

A servicer is required to comply with these loss mitigation procedures for only a single complete
loss mitigation application for a borrower’s mortgage loan account.

Small Servicer Requirements — 12 CFR 1024.41(j)

A small servicer cannot make the first foreclosure notice or filing required by any judicial or
non-judicial foreclosure process until (i) the borrower is more than 120 days delinquent, (ii) the
foreclosure is based on a borrower’s violation of a due-on-sale clause, or (iii) the servicer is
joining a subordinate lienholder’s foreclosure action. If the borrower is performing according to
the terms of a loss mitigation agreement, a small servicer also cannot make the first foreclosure
notice or filing, move for a foreclosure judgment or order of sale, or conduct a foreclosure sale.
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