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I. 
INTRODUCTION 


In the last 15 years, the doctrine of judicial estoppel has emerged as a powerful weapon in 
a judge's arsenal to enforce disclosure requirements in bankruptcy cases, deter those who might 
attempt to conceal valuable assets from the courts, and punish those who do.  Stated generally, 
the doctrine of judicial estoppel operates to bar a litigant from deliberately taking a position 
inconsistent with an earlier position that was “accepted” by the same or another court.  When a 
debtor deliberately conceals the existence of a valuable cause of action by failing to disclose it in 
his Schedules of Asset and Liabilities or Statement of Financial Affairs,1 that concealment—or 
nondisclosure—is effectively a statement by the debtor that no such claim exists. When the 
debtor thereafter proceeds to litigate the undisclosed cause of action, the pursuit of that claim is 
to a statement that it does exist.  In such cases, the doctrine of judicial estoppel may be invoked 
by the court to bar the further prosecution of that claim and thereby “‘to protect the integrity of 
the judicial process’ by ‘prohibiting parties from deliberately changing positions according to the 
exigencies of the moment.’”2 


But is that the right answer?  Consider the following hypothetical:   


A debtor files a voluntary petition for relief under the Bankruptcy 
Code,3 and dutifully files schedules of assets and liabilities 
identifying (almost) all of his real and personal property.  Missing 
from the schedules is any mention of a small burlap sack filled 
with $300,000 in gold Krugerrand—well in excess of the amount 
necessary to repay the approximately $100,000 in legitimate 
claims against him.  The existence of the sack of gold is 
subsequently brought to light, and the debtor’s schedules and 
statements are amended to disclose it.  The debtor’s discharge is 
denied pursuant to § 727 (or revoked, if already granted).  The sack 
of Krugerrand is liquidated by the trustee and the proceeds 
distributed to creditors, with any remaining surplus returned to the 
debtor in accordance with § 726.4   


With the exception of the Krugerrand detail, these are the essential facts of Estate of 
Perlbinder v. Dubrowsky (In re Dubrowsky), 244 B.R. 560 (E.D.N.Y. 1997), which affirmed the 
bankruptcy court’s denial of discharge and imposition of a $5,000 sanction for the debtor’s 
deliberate concealment of more than $300,000 in cash and other assets.   


Now change one fact in the above hypothetical:  Replace the sack of gold with a claim for 
damages arising from a personal injury suffered by the debtor as a result of the alleged 
negligence of a third party.  The matter is brought to the court’s attention by the tortfeasor 
defendant, who has filed a motion requesting dismissal of the lawsuit on the grounds of judicial 


                                                 
1 For convenience, these are referred to generally herein as a debtor’s “schedules and statements.” 
2 New Hampshire v. Maine, 532 U.S. 742, 749-50 (2001) (internal citations omitted).   
3 Title 11, United States Code.  Unless otherwise noted, section (§) references herein are to the Bankruptcy Code. 
4 11 U.S.C. § 726(a)(6) (“[P]roperty of the estate shall be distributed…sixth, to the debtor.”).   
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estoppel, and the schedules are again amended to properly disclose the existence of the personal 
injury claim.  Agreeing with the defendant, and following the majority rule established in nearly 
every circuit (including the Fifth Circuit), the court dismisses the personal injury suit with 
prejudice—in the words of the Seventh Circuit, “vaporizing assets that could be used for the 
creditors' benefit.”5  Creditors go unpaid, the defendant escapes any liability for his negligence, 
and the debtor is effectively sanctioned an amount equal to the value of the barred claim for 
having violating his duty of disclosure to the court.    


Why is this so?  The “crime” of concealment is functionally identical in both scenarios 
and, economically speaking, the impact to the estate is indistinguishable.  The failure to disclose 
an intangible lawsuit threatens the integrity of the judicial process, yet concealment of a tangible 
asset is merely grounds for denial of discharge.  How did this distinction arise?  What purpose 
does it serve?  By exploring the historical antecedents and modern usage of the doctrine in the 
unique context of “concealed claims” in bankruptcy,6 this article attempts to answer these 
questions and, perhaps more importantly, to offer several “best practices” to assist attorneys and 
their clients to avoid the worst of its impact.   


II. 
THE MILLION-DOLLAR SANCTION 


These are the essential facts of Queen v. TA Operating, LLC, in which the Tenth Circuit 
recently affirmed the dismissal of a $1,500,000 personal injury suit on the basis of judicial 
estoppel, finding that the prosecution of the lawsuit was inconsistent with the debtor’s disclosure 
of the lawsuit in his schedules with a “current value” of only $400,000.7  Although the facts of 
the case are striking, they are not particularly unique.   


The Scene.  After suffering a personal injury in a slip-and-fall on the ice at a Wyoming 
gas station, Richard Queen and his wife filed a lawsuit against the owner for damages, including 
past and future medical expenses, and lost wages and such.  In responding to an interrogatory in 
the lawsuit, they estimated lost earnings of approximately $1.5 million.  While the suit was 
pending, the Queens filed for chapter 7 bankruptcy protection.  They did not, however, list the 
pending lawsuit among their assets on Schedule B—Personal Property.  The trustee declared it a 
no-asset case. 


The Discovery.  Subsequently, the defendant in the pending lawsuit learned of the 
bankruptcy and notified the trustee of the pending lawsuit.  The trustee instructed the Queens to 
amend their schedules.  The Queens complied, and filed amended schedules listing a “Personal 
Injury Claim” with a “current value”8 of $400,000 and claiming the lawsuit as exempt under 
applicable state law.  Neither the trustee nor any creditor objected to the estimated value or the 


                                                 
5 Biesek v. Soo Line R.R., 440 F.3d 410, 413 (7th Cir. 2006). 
6 This article occasionally refers to the context in which judicial estoppel is raised as either “traditional” or 
“concealed claim.”  As the phrase is used herein, “concealed claim” judicial estoppel refers to cases in which 
judicial estoppel is applied to bar a cause of action that was not properly disclosed by a debtor in his bankruptcy 
schedules and statements.  “Traditional” judicial estoppel refers to all other cases.   
7 Queen v. TA Operating, LLC, 734 F.3d 1081, 1087 (10th Cir. 2013).   
8 Schedule B requires a debtor to list, for each asset, the “current value” of such asset.   
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claimed exemption, the trustee again declared it a no-asset case, and the Queens received their 
discharge. 


The Ruling.  After the discharge was granted, the defendant filed a motion for summary 
judgment arguing for dismissal of the lawsuit as barred by the doctrine of judicial estoppel.  The 
district court granted the motion, finding that the prosecution of the lawsuit was inconsistent with 
the statement in the original schedules that no such lawsuit existed and dismissing the personal 
injury suit with prejudice.  On appeal, the Tenth Circuit concluded that the debtor’s amended 
schedules actually cured the initial inconsistency.  Nevertheless, the court rejected the debtor’s 
contention that $400,000 was “simply an estimated value of the Queens’ claims” the Tenth 
Circuit affirmed the dismissal of the claim, holding that the debtor’s disclosure of the claim with 
a “current value” of only $400,000 was inconsistent with the fact that the Queens were actually 
seeking over $1.5 million in damages.  Assuming the validity of the estopped personal injury 
claim, the ruling had the practical effect of sanctioning the Queens upwards of $1.5 million as a 
result of the nondisclosure.9   


Although the record in Queen v. TA Operating says nothing of the aftermath of the Tenth 
Circuit’s decision, it’s not hard to imagine the “call the carrier” moment the Queens’ counsel may 
have experienced when the decision was rendered.  According to the record of the dispute, the 
debtors claimed to have “disclosed the lawsuit’s existence to their attorney and intended for it to 
be included in their filings.”10  Moreover, the questionnaire the debtors filled out at the § 341 
meeting of creditors did reference the existence of a pending lawsuit—in direct conflict with the 
Statement of Financial Affairs they filed that identified no such lawsuit.  At the very least, 
therefore, the attorney may have been placed on inquiry notice, prompting a duty to investigate 
further.  Finally, when the schedules were finally amended to disclose the existence of the 
lawsuit, the published decision admits of no attempt by the debtor to explain the basis of the 
$400,000 “current value” provided for the lawsuit, nor to reconcile that amount with the fact that 
the debtors were actually claiming over $1,500,000 in damages in the lawsuit itself.  Call the 
carrier, indeed.   


III. 
THE HISTORICAL ANTECEDENTS OF MODERN JUDICIAL ESTOPPEL 


A.  “Traditional” Judicial Estoppel Doctrine 


In traditional American jurisprudence, the doctrine of judicial estoppel finds its roots in 
Davis v. Wakelee, which articulates the basic contours of the doctrine.11  In that case, the 
appellant, Davis, who had executed six promissory notes in favor of Wakelee, was adjudicated a 
bankrupt on his own petition.  When Davis petitioned for discharge of his debts, Wakelee filed 


                                                 
9 We may never know if the Queens’ personal injury claim was actually worth the $1.5 million they claimed, or if 
the Tenth Circuit had any opinion as to its value.  However, had the Tenth Circuit believed the claim worthless or, at 
best, worth no more than the $400,000 value ascribed to it in the Queens’ schedules, it stands to reason there would 
have been no “inconsistent statement” and, thus, no basis for judicial estoppel.  Instead, it was enough that the 
Queens “provid[ed] a significantly lower estimated value to the bankruptcy court…while their position in the district 
court placed a much higher value on the lawsuit…”  Queen v. TA Operating, 734 F.3d at 1090. 
10 Queen v. TA Operating, 734 F.3d at 1093.   
11 156 U.S. 680 (1895). 
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specifications of opposition thereto, which Davis opposed on the ground that Wakelee’s claim 
had been reduced to a judgment that remained in force and would be unaffected by the discharge.  
The court, adopting Davis’s position, overruled the objection and granted Davis his discharge.  
When Wakelee sought to enforce the judgment, Davis claimed the judgment was void for want 
of jurisdiction of the court that entered the judgment. 


Rejecting Davis’s position, the Supreme Court observed that “Davis procured the 
dismissal of Wakelee’s specifications of opposition to his discharge, upon the ground that he had 
a valid judgment against him.”12  Thus, the Supreme Court held, Davis, who acknowledged the 
validity of Wakelee’s judgment as grounds to prevail in his petition for discharge, could not now 
claim in a subsequent proceeding that the same judgment was invalid.13  To permit such an 
outcome, said the Court, would be “contrary to the first principles of justice.”14  Instead, the 
Court opined, 


[i]t may be laid down as a general proposition that, where a party 
assumes a certain position in a legal proceeding, and succeeds in 
maintaining that position, he may not thereafter, simply because 
his interests have changed, assume a contrary position, especially 
if it be to the prejudice of the party who has acquiesced in the 
position formerly taken by him.15   


Although not specifically employing the term “judicial estoppel,” Davis v. Wakelee 
nevertheless laid down the basic articulation of the modern doctrine: that a litigant, having 
successfully maintained one position in a legal proceeding, cannot thereafter attempt to succeed 
on the basis of a contrary position.   


After Davis, the Supreme Court did not substantively address the doctrine of judicial 
estoppel again for over a hundred years until a decades-long battle between the New Hampshire 
and Maine brought the doctrine back before the Court.16  The case arose out of a longstanding 
dispute between the two states over the precise location within the Piscataqua River of the 
common marine boundary between the two states.17  Although the states concurred that the 
boundary was fixed in 1740 by decree of King George II of England, which placed the marine 
boundary “thro the Mouth of the Piscataqua Harbour and up the Middle of the River,” they 
quarreled over the meaning those terms “essential to delineating the lateral marine boundary.18   


                                                 
12 Davis v. Wakelee, 156 U.S. at 689.   
13 Id. at 691.   
14 Id. 
15 Id. at 689.   
16 New Hampshire v. Maine, 532 U.S. 742 (2001).   
17 In particular, the dispute centered on the ownership of Seavey Island, which is home to the Portsmouth Naval 
Shipyard.   
18 New Hampshire, 532 U.S. at 746; see also New Hampshire v. Maine, 426 U.S. 363, 366-67 (1976) (summarizing 
the history of the interstate dispute).   
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In 1976, the two states proposed a consent decree in which they agreed that the “Middle 
of the River” referred to the middle of the Piscataqua River’s main channel of navigation.19  
Concluding that the proposed consent decree fell outside the prohibitions of the Compact Clause 
of the United States Constitution, the Supreme Court accepted the two states’ agreed position and 
entered the consent decree.20  Twenty-four years later, New Hampshire filed suit against Maine 
in the Supreme Court, claiming ownership of Seavey Island on the ground that the Piscataqua 
River boundary between the two states runs along the Maine Shore.21   


Citing the equitable rule laid down in Davis v. Wakelee, the Court concluded that the 
“discrete doctrine, judicial estoppel, best fits the controversy.”22  Although it had not had “not 
had occasion to discuss the rule elaborately,” the Supreme Court observed that “other courts have 
uniformly recognized that its purpose is ‘to protect the integrity of the judicial process.’”23  
Judicial estoppel, observed the Court, functions “‘to protect the integrity of the judicial process’ 
by ‘prohibiting parties from deliberately changing positions according to the exigencies of the 
moment.’”24  “Because the rule is intended to prevent ‘improper use of judicial machinery,’ 
judicial estoppel “is an equitable doctrine invoked by a court at its discretion.”25   


The Court declined the opportunity to establish “inflexible prerequisites or an exhaustive 
formula,” explaining instead that, while “several factors typically inform the decision,” these 
factors “firmly tip the balance of equities.”26   


First, a party's later position must be "clearly inconsistent" with its 
earlier position.  Second, courts regularly inquire whether the party 
has succeeded in persuading a court to accept that party's earlier 
position, so that judicial acceptance of an inconsistent position in a 
later proceeding would create "the perception that either the first or 
the second court was misled."  Absent success in a prior 
proceeding, a party's later inconsistent position introduces no "risk 
of inconsistent court determinations," and thus poses little threat to 
judicial integrity. A third consideration is whether the party seeking 
to assert an inconsistent position would derive an unfair advantage 
or impose an unfair detriment on the opposing party if not 
estopped.27   


                                                 
19 New Hampshire, 532 U.S. at 747.   
20 New Hampshire, 426 U.S. at 369-70.   
21 New Hampshire, 532 U.S. at 748-49.   
22 Id. at 749 (quoting Davis v. Wakelee, 156 U.S. 680, 689 (1895) (“[W]here a party assumes a certain position in a 
legal proceeding, and succeeds in maintaining that position, he may not thereafter, simply because his interests have 
changed, assume a contrary position, especially if it be to the prejudice of the party who has acquiesced in the 
position formerly taken by him.”)).   
23 New Hampshire v. Maine, 532 U.S. at 749. 
24 Id. at 749-50 (internal citations omitted).   
25 Id.  at 750 (internal citations omitted). 
26 Id. at 751.   
27 Id. at 750-51 (internal citations omitted) (emphasis added).   
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The Court also hinted at the relevance of a party’s motive or intent, conceding that “it 
may be appropriate to resist application of judicial estoppel where a party’s prior position was 
based on inadvertence or mistake.”28   


Thus resolved, the Supreme Court made quick work of the facts before it.  On the first 
factor, the Supreme Court observed that New Hampshire’s new claim was “clearly inconsistent 
with its interpretation of the words ‘Middle of the River’ during the 1970’s litigation,” and that 
the Court “accepted New Hampshire’s agreement with Maine that ‘Middle of the River’ means 
middle of the main navigable channel.”29  The Court did not dwell on the third factor, but 
observed briefly that to permit New Hampshire to assert this new, contrary position would allow 
it “to gain an additional advantage at Maine’s expense.”30  Thus, concluded the Court, the phrase 
“Middle of the River” could not be interpreted “to mean two different things along the same 
boundary line without undermining the integrity of the judicial process.”31   


The Supreme Court thus formally recognized judicial estoppel as a necessary remedy to 
prevent a litigant from playing “playing ‘fast and loose with the courts,’”32 by “prohibiting 
parties from deliberately changing positions according to the exigencies of the moment.”33 


B. The Omitted Property Rule 


At the same time the Supreme Court was lending strength to the equitable doctrine of 
judicial estoppel in the traditional context (i.e., to prevent a litigant from arguing “X” after 
having previously prevailed in arguing “not X”), the notion of judicial estoppel as a means to bar 
the pursuit of a claim previously undisclosed in the claimant’s bankruptcy case was beginning to 
form, too.   


In First National Bank of Jacksboro v. Lasater, the Supreme Court first articulated the 
notion that a debtor, having withheld an asset from his bankruptcy estate, could not thereafter be 
permitted to lay claim to the undisclosed asset.34  The Lasater case involved a debtor, Lasater, 
who petitioned for bankruptcy relief and subsequently received a discharge of his debts.35  The 
debtor, however, failed to disclose a claim for usury against the bank, which he thereafter 
asserted against the bank after receiving his discharge.    


The Court rejected the lower court’s conclusion that the claim, having been concealed 
from the trustee, was transferred back to the debtor at the conclusion of the bankruptcy.  The 
Court explained—   


                                                 
28 Id. at 753.   
29 Id. at 751.   
30 Id. at 754.   
31 Id., at 755. 
32 Id. at 750 (quoting Scarano v. Central R. Co., 203 F.3d 510, 513 (3d Cir. 1953)) (internal citations omitted).  
33 New Hampshire, 532 U.S. at 750 (quoting United States v. McCaskey, 9 F.3d 368, 378 (5th Cir. 1993)). 
34 First National Bank Of Jacksboro v. Lasater, 196 U.S. 115 (1905).   
35 Id. at 117.   
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It cannot be that a bankrupt, by omitting to schedule and 
withholding from his trustee all knowledge of certain property, 
can, after his estate in bankruptcy has been finally closed up, 
immediately thereafter assert title to the property on the ground 
that the trustee had never taken any action in respect to it. If the 
claim was of value…it was something to which the creditors were 
entitled, and this bankrupt could not, by withholding knowledge of 
its existence, obtain a release from his debts and still assert title to 
the property.36 


This rule, which came to be known as the “omitted property rule,” was later codified in 
§ 554(d), which states that “unless the court orders otherwise, property of the estate that is not 
abandoned under this section and that is not administered in the case remains property of the 
estate.”37   


In hindsight, this was a striking development in the evolution of the modern doctrine of 
judicial estoppel in bankruptcy cases.  Whereas the modern consensus among courts is that 
judicial estoppel operates to bar a debtor who deliberately conceals a claim from the court from 
thereafter pursuing it, the Supreme Court—when originally faced with the same basic scenario—
seemed to view the matter differently.  Rather than look to concealment as a sanctionable assault 
on the integrity of the judicial process, the Lasater court simply observed that the debtor’s act of 
concealment could not be construed so as to deprive the trustee the opportunity to evaluate the 
asset to determine its value to creditors.  Indeed, the absence of any mention whatsoever in 
Lasater of either the Davis decision or its ultimate holding raises the interesting question whether 
that the Supreme Court considered it—and its prohibition against the assertion of contrary 
positions in successive lawsuits—irrelevant to the facts presented in Lasater.  Whatever the 
Court’s views on the relationship between judicial estoppel and the omitted property rule, the 
Lasater case at least suggests that the Supreme Court historically viewed the doctrine of judicial 
estoppel as inapposite to the question of whether the concealment of a claim by a bankrupt 
debtor barred that debtor from pursing enforcement of the claim.   


IV. 
“CONCEALED CLAIM” JUDICIAL ESTOPPEL 


The Supreme Court identified two basic requirements for the doctrine of judicial estoppel 
to apply: First, the party must be asserting a position inconsistent with his earlier position.  
Second, the party against whom judicial estoppel is sought must have succeeded in persuading a 
court to accept the earlier position, “so that judicial acceptance of an inconsistent position in a 
later proceeding would create ‘the perception that either the first or the second court was 


                                                 
36 Id. at 119.   
37 11 U.S.C. § 554(d).   
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misled.’”38  Whether viewed as an additional requirement or as an exception to the basic rule, the 
courts then look for evidence that the inconsistency was deliberate, and not based on 
inadvertence or mistake.  Given that the question of inadvertence is largely a function of intent 
(i.e., did the debtor intend to conceal the asset and thereby deceive the court?), it is no surprise 
that much of the resulting litigation—and the majority of the circuit-level decisions to more 
comprehensively address the doctrine—has focused on this third attribute.39 


A. Prior Inconsistent Position 


Some courts characterize it as “clearly” inconsistent,40 while others require evidence of 
an “irreconcilably” inconsistent position.41  Others still simply observe that judicial estoppel 
operates to bar a party from asserting a position that is contrary to the one the party has asserted 
under oath in a prior proceeding.”42  Regardless of the precise terminology used, the basic 
question  remains the same: Has the party against whom judicial estoppel is sought formally 
taken a position in court that lies in direct conflict with an earlier position taken in the same or 
another proceeding?  In the “concealed claim” context in bankruptcy cases, the requisite 
inconsistency is typically found in the prosecution of an undisclosed claim by the debtor, which 
is inconsistent with the debtor’s statement under oath in his schedules or statement of financial 
affairs that no such claimed exists.   


These cases nevertheless differ in an important respect from those cases in which the 
doctrine of judicial estoppel first evolved.  In the New Hampshire decision, for example, the 
State of New Hampshire took the affirmative position that the phrase “Middle of the River” 
meant the Maine shore, which was tantamount to asserting that the phrase did not mean the 
middle of the river’s navigable channel.  One of the earliest cases to apply judicial estoppel in a 
modern (post-1978) bankruptcy context, In re Galerie Des Monnaies of Geneva, Ltd., similarly 
turned on an affirmative statement by the debtor that conflicted with a prior statement.43  In In re 
Galerie, the bankruptcy court invoked judicial estoppel to bar the debtor from pursuing 
preference claims against a prepetition creditor, concluding that the pursue of such claim lay in 
direct conflict with the debtor’s affirmative representation in the disclosure statement that 


                                                 
38 New Hampshire, 532 U.S. at 750-51; see also Ah Quin v. County of Kauai Dep’t of Transp., 733 F.3d 267, 270 
(9th Cir. 2013); Queen v. TA Operating, LLC, 734 F.3d 1081, 1087 (10th Cir. 2013); Guay v. Burack, 677 F.3d 10, 
16 (1st Cir. 2012) (identifying two “generally-agreed upon conditions” for the application of judicial estoppel); Reed 
v. City of Arlington, 650 F.3d 571, 574 (5th Cir. 2011) (en banc) (citing Jethroe v. Omnova Solutions, Inc., 412 F.3d 
598, 600 (5th Cir. 2005); Moses v. Howard Univ. Hosp., 606 F.3d 789, 798 (D.C. Cir. 2010); White v. Wyndham 
Vacation Ownership, Inc., 617 F.2d 472, 478 (6th Cir. 2010); Zinkand v. Brown, 478 F.3d 634, 638 (4th Cir. 2007); 
Montrose Medical Grp. Participating Svg. Plan v. Bulger, 243 F.3d 773, 779 (3d Cir. 2001) (internal citations 
omitted).   
39 See, e.g., Love v. Tyson Foods, Inc., 677 F.3d 258, 267 (5th Cir. 2012) (noting that the debtor did not take issue 
with the first two prongs of judicial estoppel, “focusing instead on the inadvertence prong”).   
40 See, e.g., New Hampshire v. Maine, 532 U.S. at 750; Queen v. TA Operating, 734 F.3d at 1087; Moses v. Howard 
Univ. Hosp., 606 F.3d at 798 (citing New Hampshire); Browning Mfg. v. Mims (In re Coastal Plains, Inc.), 179 F.3d 
197, 206 (5th Cir. 1999). 
41 See, e.g., In re Kane, 628 F.3d 631, 638 (3d Cir. 2010); Montrose Medical Grp. v. Bulger, 243 F.3d at 779. 
42 White v. Wyndham, 617 F.3d at 478; Browning v. Levy, 283 F.3d 761, 775 (6th Cir. 2002).   
43 Galerie Des Monnaies of Geneva, Ltd. v. Deutsche Bank, A.G. (In re Galerie Des Monnaies of Geneva, Ltd.), 
55 B.R. 253 (Bankr. S.D.N.Y. 1985), aff’d 62 B.R. 224 (Bankr. S.D.N.Y.1986).   
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“management does not believe any preferences or fraudulent transfers have occurred.”44  In such 
cases, the doctrine of judicial estoppel is triggered by an affirmative statement made by a party 
that lies in direct—and irreconcilable—conflict with an earlier affirmative statement made by the 
same party.   


By contrast, the inconsistent statement that lies at the heart of cases of “concealed claim” 
judicial estoppel is more in the nature of a statement by omission.  That is, the debtor never 
affirmatively represents that it will not assert the claim; rather, it simply fails to disclose its 
existence.  The subsequent pursuit of that claim is not so much a statement to the court as it is an 
inconsistent act.  In these cases, the debtor who fails to disclose the existence of an asset is 
deemed to have affirmatively stated that no such claim exists—thus setting up the inconsistency 
when the debtor later presses the claim.  Strikingly, therefore, the finding of inconsistency relies 
on the existence of an affirmative statement not per se made by the debtor, but interpreted by his 
actions.45  A distinction without a difference, perhaps, but a distinction nonetheless that begins to 
display the awkward fit of judicial estoppel in this context.   


That is, the debtors in these “concealed claim” cases do not affirmatively state—as the 
debtor did in Galerie—that no claim exists; rather, the claim is simply undisclosed.  At least one 
appellate court has highlighted this distinction, expressly declining to find that “[the debtor’s] 
prior silence is equivalent to an acknowledgment that it does not have a claim against the 
bank.”46  Nevertheless, that and other courts have ultimately concluded that, despite this subtle 
distinction, the existence of even an arguably “passive” inconsistency is sufficient to satisfy the 
first basic prerequisite of judicial estoppel.47  


B. Acceptance by the Court 


The second basic prerequisite for judicial estoppel follows from the first, and looks to 
whether the party against whom the doctrine is asserted “succeeded in persuading a court to 
accept that party's earlier position, so that judicial acceptance of an inconsistent position in a later 
proceeding would create the perception that either the first or the second court was misled.”48  
This is a key requirement, as “[a]bsent success in a prior proceeding, a party’s later inconsistent 
position introduces no ‘risk of inconsistent determinations.’”49   


                                                 
44 In re Galerie, 55 B.R. at 259.   
45 Compare Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 423 (3d Cir. 1988) (Stapleton, 
dissenting) (“Moreover, this case stands in marked contrast to the circumstances under which estoppel has 
traditionally been invoked.  Here, Oneida never represented that it would not press a claim against the bank.  On the 
contrary, starting with its initial disclosure statement … Oneida made clear that it thought it had been mistreated by 
the bank.”) with In re Galerie Des Monnaies of Geneva Ltd., 55 B.R. 253 (Bankr. S.D.N.Y. 1985).   
46 Oneida Motor Freight v. United Jersey Bank, 848 F.2d at 419.   
47 Queen v. TA Operating, 734 F.3d at 1094-95 (finding an inconsistent statement to warrant judicial estoppel where 
debtor disclosed claim with a value of $400,000 despite seeking damages in the lawsuit of approximately $1.5 
million); Oneida Motor Freight v. United Jersey Bank, 848 F.2d at 419 (concluding nevertheless that “its current 
suit speaks to a position clearly contrary to its Chapter 11 treatment of the bank’s claim as undisputed”).   
48 New Hampshire, 532 U.S. at 750.  
49 New Hampshire, 532 U.S. at 751 (quoting Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 599 (6th Cir. 1982)).   
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It also serves to reconcile the doctrine of judicial estoppel with the Federal Rules of Civil 
Procedure, which expressly contemplate—and permit—the pleading of potentially inconsistent 
claims or defenses.  Rule 8(d) allows a party to plead multiple claims or defenses, or multiple 
statements of a particular claim or defense, “regardless of consistency.”50  Such alternative 
pleading is not barred by judicial estoppel as the potential harm identified by the Supreme 
Court—the risk of inconsistent determinations—has not yet arisen.51  Moreover, the threat of 
judicial estoppel is not necessary as a deterrent to regulate the permissive nature of Rule 8; 
instead, Rule 11 operates as a natural governor on a party’s ability to plead alternate or 
inconsistent claims and defenses.  The pleader must still aver that each claim or defense is not 
presented for an improper purpose, is warranted by existing law or a nonfrivolous argument for 
the extension, modification or reversal of existing law, and has (or is believed to have) 
evidentiary support.52 


Only when the court accepts a party’s position—whether by rendering judgment for the 
party on the basis of a claim asserted or granting a debtor’s discharge on the basis of disclosures 
made—does the risk of inconsistency arise.53  The majority of circuits embrace the Supreme 
Court’s articulation of this factor,54 although in the Sixth Circuit it may be sufficient for the court 
to adopt a party’s earlier contrary position either “as a preliminary matter or as part of a final 
disposition.”55 


In cases where the prior inconsistent statement lies in the debtor’s failure to disclose the 
existence of a particular claim or cause of action, the court’s “acceptance” of the statement (that 
no such claim exists) is generally found to occur in the subsequent grant of a discharge to the 


                                                 
50 Fed. R. Civ. P. 8(d)(3) (“A party may state as many separate claims or defenses as it has, regardless of 
consistency.”); see also Fed. R. Civ. P. 8(d)(2) (“A party may set out 2 or more statements or a claim or defense 
alternatively or hypothetically, either in a single count or defense or in separate ones.”).    
51 See, e.g., Carroll v. Prosser (In re Prosser), 534 Fed. Appx. 126, 130 (3d Cir. 2013) (“Such alternative pleading, 
which is explicitly permitted by Federal Rule of Civil Procedure 8(d), is not barred by judicial estoppel.”); Peterson 
v. McGladrey & Pullen, LLP, 676 F.3d 594, 597 (7th Cir. 2012) (observing that the requirements of judicial estoppel 
are unmet where a party has not yet prevailed on an earlier position alleged to be inconsistent with a later asserted 
position).   
52 Fed. R. Civ. P. 11(b).   
53 Continental Illinois Corp. v. C.I.R., 998 F.2d 513, 518 (7th Cir. 1993) (“A party can argue inconsistent positions 
in the alternative, but once it has sold one to the court it cannot turn around and repudiate it in order to have a second 
victory.”).   
54 Ah Quin v. County of Kauai, 733 F.3d at 270 (quoting New Hampshire).  Guay v. Burack, 677 F.3d at 16; Reed v. 
City of Arlington, 650 F.3d at 574; Moses v. Howard Univ. Hosp., 606 F.3d at 798 (quoting New Hampshire); 
Eastman v. Union Pac. R.R., 493 F.3d at 1156 (quoting New Hampshire); Zinkand v. Brown, 478 F.3d at 638.  
55 White v. Wyndham, 617 F.3d at 478; see also Browning v. Levy, 283 F.3d at 775 (“The doctrine of judicial 
estoppel bars a party from (1) asserting a position that is contrary to one that the party has asserted under oath in a 
prior proceeding, where (2) the prior court adopted the contrary position ‘either as a preliminary matter or as part of 
a final disposition.’”) (quoting Teledyne Indus., Inc. v. NLRB, 911 F.2d 1214, 1218 (6th Cir. 1990)).   
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debtor.56  This basic rule of thumb arguably overstates the court’s involvement, as—particularly 
in no-asset chapter 7 cases—the discharge is granted almost automatically following the issuance 
of the trustee’s report and without involving any substantive judicial involvement.  While there is 
some truth to the suggestion that many chapter 7 cases result in a discharge without any direct 
court involvement, that elevates form over substance.  The relative lack of judicial involvement 
in many consumer cases is a product of procedures—both formal and informal—aimed at 
ensuring the prompt and efficient adjudication of a sizeable consumer docket.  Indeed, it is the 
very expectation that the debtor will make a full and frank disclosure of assets and liabilities that 
renders more direct court involvement unnecessary in many cases.  The fact that a court’s 
“acceptance” of a debtor’s bankruptcy disclosures may be more tacit than explicit should not 
provide a loophole for those who would deliberately deceive the court.   


C. Inadvertence/Motive 


In New Hampshire v. Maine, the Supreme Court suggested that the third consideration 
that may inform the decision to apply judicial estoppel is “whether the party seeking to assert an 
inconsistent position would derive an unfair advantage or impose an unfair detriment on the 
opposing party if not estopped.”  Post-New Hampshire, many circuit courts have focused instead 
on the Supreme Court’s later observation that the application of judicial estoppel may be 
inappropriate where a party’s prior position was based on inadvertence or mistake.57  


Given its plain meaning, an action is “inadvertent” if it is “an accidental oversight [or] a 
result of carelessness.”58  Earlier judicial estoppel cases appear to more closely hew to this 
construction of the term.59  In more recent years, however, courts have held that “the debtor’s 
failure to satisfy its statutory disclosure duty is ‘inadvertent’ only when, in general, the debtor 


                                                 
56 See, e.g., Ah Quin v. County of Kauai, 733 F.3d at 271 (observing that courts have developed “a basic default rule: 
If a plaintiff-debtor omits a pending (or soon-to-be-filed) lawsuit from the bankruptcy schedules and obtains a 
discharge (or plan confirmation), judicial estoppel bars the action.”); Guay v. Burack, 677 F.3d at 18 (“A bankruptcy 
court "accepts" a position taken in the form of omissions from bankruptcy schedules when it grants the debtor relief, 
such as discharge, on the basis of those filings”); Biesek v. Soo Line R.R., 440 F.3d at 412 (“Plenty of authority 
supports the district judge’s conclusion that a debtor in bankruptcy who receives a discharge (and thus a personal 
financial benefit) by representing that he has no valuable choses in action cannot turn around after the bankruptcy 
ends and recover on a supposedly nonexistent claim.”).  Compare In re DiVittorio, 430 B.R. 26, 48 (Bankr. D. Mass. 
2010), aff’d, 670 F.3d 273 (1st Cir. 2012) (concluding that it had not yet “accepted” the debtor’s representation that 
no cause of action existed because it had not yet granted the debtor a discharge on the basis of that representation).   
57 See, e.g., Guay v. Burack, 677 F.3d at 16 (“We have generally not required a showing of unfair advantage.”).  
58 BLACK’S LAW DICTIONARY 877 (10th ed. 2014).  Compare WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 
1140 (1984) (“1: not turning the mind to a matter: HEEDLESS, NEGLIGENT, INATTENTIVE 2: 
UNINTENTIONAL”). 
59 See, e.g., Ryan Operations G.P. v. Santiam-Midwest Lumber Co., 81 F.3d 355, 358 (3d Cir. 1996) (holding that 
judicial estoppel “does not apply when the prior position was taken because of a good faith mistake rather than as 
part of a scheme to mislead the court” and “must be attributable to intentional wrongdoing”); Johnson v. Oregon 
Dept. of Human Resources, 141 F.3d 1361, 1369 (9th Cir. 1988) (“If incompatible positions are based not on 
chicanery, but only on inadvertence or mistake, judicial estoppel does not apply.”); Johnson Serv. Co. v. 
Transamerica ins. Co., 485 F.2d 164, 175 (5th Cir. 1973) (observing that, based on Texas law, the judicial estoppel 
doctrine “looks toward cold manipulation and not an unthinking or confused blunder”).  
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either lacks knowledge of the undisclosed claims or has no motive for their concealment.” 60  As 
a result, the concept of inadvertence has emerged as the de facto third consideration for courts 
faced with the question of whether the doctrine of judicial estoppel should apply to bar a 
previously undisclosed claim.  


The “knowledge” requirement is generally satisfied if the debtor was aware of the facts 
underlying the claim.61  This is a relatively low bar to overcome, as “‘[t]he debtor need not know 
all the facts or even the legal basis for the cause of action; rather, if the debtor has enough 
information…to suggest that it may have a possible cause of action, then that is a “known” cause 
of action such that it must be disclosed.’”62   


 The second consideration, motive, “in this context is self-evident because of the potential 
financial benefit resulting from the nondisclosure.”63  Put another way, courts consistently hold 
that a debtor inherently has motive to conceal a claim from the bankruptcy court and the trustee 
because the claim, if disclosed, would then be available to the creditors.64  Dissenting views, 
however, have pointed out that this is not necessarily consistent with § 554(d), which provides 
that all property of a debtor—whether disclosed or not—belongs to his estate and remains so 
until either administered or abandoned in accordance with the Bankruptcy Code.65   


Not surprisingly, the narrow construction of the inadvertence exception based on an 
assessment only of a debtor’s “knowledge” and “motive” has steadily transformed the 
application of judicial estoppel in the particular context of a concealed claim.  Despite the 


                                                 
60 Browning Mfg. v. Mims (In re Coastal Plains, Inc.), 179 F.3d at 210; see also Ah Quin v. County of Kauai, 733 
F.3d at 271; Love v. Tyson Foods, Inc., 677 F.3d at 262 (affirming that the failure to disclose is inadvertent “only 
when, in general, the debtor either lacks knowledge of the undisclosed claims or has no motive for their 
concealment”); White v. Wyndham, 617 F.2d at 478 (“In determining whether [the debtor’s] conduct resulted from 
mistake or inadvertence, this court considers whether: (1) she lacked knowledge of the factual basis of the 
undisclosed claims; (2) she had a motive for concealment; and (3) the evidence indicates an absence of bad faith.”); 
Eastman v. Union Pac. R.R., 493 F.3d at 1157 (quoting Coastal Plains, 179 F.3d at 210); Burnes v. Pemco Aeroplex, 
Inc., 291 F.3d at 1287; Browning v. Levy, 283 F.3d at 776 (adopting Coastal Plains requirements of knowledge and 
motive for a finding of inadvertence).    
61 See, e.g., Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 785 (9th Cir. 2001) (“Judicial estoppel will be 
imposed when the debtor has knowledge of enough facts to know that a potential cause of action exists during the 
pendency of the bankruptcy, but fails to amend his schedules or disclosure statements to identify the cause of action 
as a contingent asset.”); Browning Mfg. v. Mims (In re Coastal Plains, Inc.), 179 F.2d at 212 (finding the debtor 
failed to demonstrate that nondisclosure was inadvertent where it “knew of the facts giving rise to its inconsistent 
positions”); Hay v. First Interstate Bank of Kalispell, N.A., 978 F.3d 555, 557 (9th Cir. 1992) (noting that, while all 
facts giving rise to the existence of the claim may not have been known to the debtor at the time of the bankruptcy 
filing, sufficient facts were known to the debtor to require disclosure of the existence of the potential claim).  
62 Browning Mfg. v. Mims (In re Coastal Plains, Inc.), 179 F.3d at 208.   
63 Love v. Tyson Foods, Inc., 677 F.2d at 262  (quoting Thompson v. Sanderson Farms, Inc., 2006 BR 64654, at *12-
13 (S.D. Miss. May 31, 2006)). 
64 Flugence v. Axis Surplus Ins. Co. (In re Flugence), 738 F.3d at 131 (emphasizing that, in light of the debtor’s 
knowledge of the existence of her claim and a debtor’s inherent motive to conceal it, her ignorance of the 
fundamental duty to disclose was irrelevant).   
65 See 11 U.S.C. § 554(d) (“Unless the court orders otherwise, property of the estate that is not abandoned under this 
section and that is not administered in the case remains property of the estate.”).  See also Love v. Tyson Foods, 677 
F.3d at 269 (“Even if Love had not disclosed the claim, that asset would belong to the estate under 11 U.S.C. 
§ 554(c)-(d)—at least unless his recovery is greater than all his debts.”).   
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Supreme Court’s characterization of judicial estoppel as a doctrine resistant to “any general 
formulation of principle,” a basic default rule has instead emerged: “If a plaintiff-debtor omits a 
pending (or soon-to-be-filed) lawsuit from the bankruptcy schedules and obtains a discharge (or 
plan confirmation), judicial estoppel bars the action.”66   


Moreover, the focus on a debtor’s knowledge and motive—both of which are invariably 
present based on the established tests—has effectively shifted the burden of proof away from 
party seeking to invoke the doctrine, who might otherwise be expected to present at least some 
quantum of evidence to demonstrate that the debtor’s nondisclosure was not merely “an 
accidental oversight [or] a result of carelessness” before shifting the burden to the debtor for 
rebuttal.  Rather than place the burden on the party requesting application of judicial estoppel, 
therefore, courts have established what amounts to a virtual presumption of intent. 


V. 
CRITICISM OF “CONCEALED CLAIM” JUDICIAL ESTOPPEL 


Despite a steady trend of cases toward a “basic default rule” the imposition of judicial 
estoppel to bar any claim not disclosed by a bankrupt debtor, the use of judicial estoppel in the 
“concealed claim” context has its dissenters.  Most notably, the Ninth Circuit has rejected the 
contention that a district court is bound to preclude a debtor-plaintiff from proceeding to litigate 
an undisclosed claim, characterizing that view as “mistaken and fundamentally at odds with 
equitable principles.”67  In Ah Quin v. County of Kauai, the Ninth Circuit observed that the 
alleged motive for concealment, “keeping any potential proceeds from creditors,” is present in 
practically all bankruptcy cases.68  Thus, where the evidence showed the debtor had subsequently 
reopened the bankruptcy case and filed amended schedules disclosing the claim, the Ninth 
Circuit concluded that “a presumption of deceit no longer comports with New Hampshire.”69   


[R]ather than applying a presumption of deceit, judicial estoppel 
requires an inquiry into whether the plaintiffs’ bankruptcy filing 
was, in fact, inadvertent or mistaken, as those terms are commonly 
understood … The relevant inquiry is not limited to the plaintiffs’ 
knowledge of the pending claim and the universal motive to 
conceal a potential asset—though those are certainly factors.  The 
relevant inquiry is, more broadly, the plaintiffs’ subjective intent 
when filling out and signing the bankruptcy schedules.70   


                                                 
66 Ah Quin v. County of Kauai, 733 F.3d at 271 (observing that, “[i]n the bankruptcy context, “the federal courts 
have developed a basic default rule”); see also Guay v. Burack, 677 F.3d at 17 (“Finally, it is well-established that a 
failure to identify a claim as an asset in a bankruptcy proceeding is a prior inconsistent position that may serve as the 
basis for application of judicial estoppel, barring the debtor from pursuing the claim in a later proceeding.”); Moses 
v. Howard Univ. Hosp., 606 F.3d at 798 (observing that “every circuit that has addressed the issue has found that 
judicial estoppel is justified to bar a debtor from pursuing a cause of action in district court where that debtor 
deliberately fails to disclose the pending suit in a bankruptcy case”).   
67 Ah Quin v. County of Kauai, 733 F.3d at 272.   
68 Id. at 272.   
69 Id. at 273.   
70 Id. at 276-77.   
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Other judges, too, have argued in dissenting opinions that such an approach to the 
questions of the debtor’s knowledge and motive is overly formulaic, especially in cases where 
the debtor subsequently amended their schedules or took other corrective measures to disclose 
the previously undisclosed claim.   


In her dissent in Love v. Tyson Foods, Inc., Judge Haynes took the majority to task for 
applying the traditional elements of judicial estoppel in a way that improperly shifted the burden 
of proof.71  The debtor in Love failed to disclose claims for racial discrimination and retaliatory 
discharge against his former employer in his initial chapter 13 petition and schedules.  As is 
common in these cases, the defendant (his former employer) moved for summary judgment in 
the pending lawsuit, asserting judicial estoppel as an affirmative defense and arguing that the 
undisclosed claims should be barred as a matter of law.  The debtor thereafter filed an amended 
schedule in his chapter 13 case disclosing the claims, but district court granted summary 
judgment in favor of the defendant and dismissed the debtor’s claims.  The Fifth Circuit 
affirmed, observing that the debtor had failed to demonstrate the existence of a material fact 
issue on the question of inadvertence.72   


Judge Haynes observed that the defendant’s only evidence of motive—the basic 
presumption that any recovery the debtor might receive on an undisclosed claim would go to the 
debtor, and not to creditors—was untrue as a matter of law and could not serve to shift the 
burden of proof to the debtor to prove inadvertence.73  To the contrary, the claim and any 
recovery the debtor might obtain were property of the estate by operation of §§ 541(a) and 
554(d) and the terms of the debtor’s chapter 13 plan.74  As the Fifth Circuit ascribes knowledge 
of the bankruptcy laws to a debtor’s detriment, Judge Haynes argued, “we should also assess the 
debtor’s ‘motive’ in light of the ‘knowledge’ that he would not take ‘free and clear’ if he lied in 
his schedules.”75  Absent a more tempered approach to the doctrine, the effect of the majority’s 
approach would render the doctrine of judicial estoppel “virtually mandatory in all cases of non-
disclosure where a party could be said to ‘know the facts of his claim,’ and essentially concludes 
that any debtor who fails to disclose a claim a nefarious motive to do so.”76   


The Sixth Circuit has also seen a equally vigorous dissent emerge in response to the 
mechanistic application of judicial estoppel in the “concealed claim” context.77  In White v. 
Wyndham Vacation Ownership, a chapter 13 debtor failed to disclose a claim against her former 
employer for sexual harassment.  When the defendant sought dismissal of the claim, asserting 
that judicial estoppel barred its pursuit, the debtor amended her statement of financial affairs to 
disclose the harassment claim.  The district court dismissed the claim, and the Sixth Circuit 
affirmed, noting that “if the harassment claim became a part of [the] estate, then the proceeds 
from it could go toward paying [her] creditors,” thus demonstrating the debtor’s motive for 
                                                 
71 Love v. Tyson Foods, 677 F.3d at 266. (Haynes, J., dissenting) (“The majority opinion improperly places the 
summary judgment burden of this affirmative defense on [the debtor].”). 
72 Id. at 263.   
73 Id. at 268.   
74 Id. at 268-9.   
75 Id. at 268.   
76 Id. at 271.   
77 White v. Wyndham, 617 F.3d 472 (6th Cir. 2010).   
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concealment.78  The Sixth Circuit also concluded that the timing of the debtor’s corrective 
measures in disclosing the claim was significant, and that such efforts taken before the defendant 
raises the issue are more significant than those taken after.79   


In his dissent, Judge Clay called attention to “the absurdity of the result,” noting that 
because of the initial failure of disclosure, blameless creditors would not be paid and the 
defendant—accused of repeated acts of sexual harassment—got off scot free.80  Significantly, he 
observed that the defendant suffered no prejudice as a result of the debtor’s initial failure to 
disclose the claim, and thus the majority’s formulaic application of judicial estoppel ignored the 
third consideration that the Supreme Court found relevant the New Hampshire decision.81  Like 
the dissent in Love v. Tyson Foods, Judge Clay also observed that the court appeared to resolve 
all disputed issues of material fact in favor of the defendant, despite the traditional rule in 
summary judgment proceedings that such questions are resolved in favor of the nonmovant (i.e., 
the debtor).82   


VI. 
WHAT’S A LAWYER TO DO? 


Although a small but growing minority is pushing back against the aggressive use of 
judicial estoppel in “concealed claim” cases, the great majority of courts still embrace a strict 
liability approach to a debtor’s failure to properly and timely disclose a known cause of action.  
Anecdotal evidence, including the significant number of “concealed claim” judicial estoppel 
cases to reach the circuit courts, further suggests that defendants are increasingly looking to 
judicial estoppel as a potential “silver bullet” to defeat liability on what amounts to a procedural 
technicality unrelated to the merits of the underlying action.   


As the cases discussed above illustrate, the most contentious litigation over the 
applicability of the judicial estoppel doctrine to bar concealed claims rests on the “inadvertence” 
exception, which the prevailing view holds may excuse the omission of an asset from the 
debtor’s schedules and statements if the debtor had no knowledge of the claim or no motive to 
conceal it.  


The process of preparing and filing for protection under the Bankruptcy Code can be an 
admittedly complicated process, particularly for an unsophisticated debtor.  As a result, debtors 
often rely heavily on the advice and experience of counsel to help them assemble the necessary 
information, prepare the necessary forms, and otherwise navigate the bankruptcy process from 
petition to discharge.  It is therefore unsurprising that some debtors, in an effort to demonstrate 
their inadvertence (at least as that term is more generally defined), have looked to their attorney 
for shelter, blaming the omission “on advice of counsel.”  
                                                 
78 Id. at 479.   
79 Id. at 480-81 (“We will not consider favorably the fact that [the debtor] updated her initial filings after the motion 
to dismiss was filed.  To do so would encourage gamesmanship.”).   
80 Id. at 485. 
81 Id. at 485. 
82 Id. at 487 (“[T]he majority inexplicably resolves all disputed issues of material fact in favor of Defendant.  The 
majority places the entire burden on Plaintiff to show an absence of bad faith and places little or no burden on 
Defendant to show the existence of bad faith.”). 
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The circuit courts to consider the question, however, have consistently held that the fact 
that a debtor relied on the advice of counsel in electing what to disclose (or not disclose) in his 
schedules and statements is no defense.83  Rather, “the remedy for bad legal advice rests in 
malpractice litigation.”84  That is cold comfort to a debtor facing the dismissal of his claim based 
on judicial estoppel, and even colder comfort to his attorney on whom these courts have squarely 
placed the bull’s-eye.   


As unlikely as it may seem that any attorney would counsel her client not to disclose a 
known asset, the cases indicate that such allegations (whether truthful or not) are made 
nonetheless.  Unfortunately, such disputes can potentially break down into classic cases of “he 
said, she said.” It is therefore imperative for the attorney to take certain steps prior to and during 
the case both to protect the client from the potential effects of judicial estoppel, and to minimize 
the risk that a subsequent omission will give rise to a colorable claim of malpractice.   


A. “Ask.” 


Before the case is filed, the most important thing an attorney can do to protect her client 
(and herself) from the effect of an adverse ruling on judicial estoppel is to gather information.  In 
the initial intake interview and in other meetings with the debtor, the lawyer should make a point 
of asking questions designed to elicit information about the existence of any pending or potential 
claims or causes of action the debtor may have.  Recalling that even “knowledge of the factual 
basis of the undisclosed claims” can be sufficient to trigger a debtor’s disclosure obligations, any 
such interviews should probe well beyond such basic questions as “Are you involved in any 
pending litigation?”  Explore whether the debtor has been recently injured, involved in a contract 
dispute, or other fact scenario of the sort from which litigation can potentially emerge.  
Affirmatively advise the debtor that any and all such claims must be disclosed—whether the 
debtor intends to pursue them.  If the debtor maintains that no such claims exist, document it 
clearly.   


If the debtor reveals the existence of a claim, or facts that could potentially give rise to a 
claim, it should be listed on Schedule B, Item 21 together with an estimated value of the claim.  
More than other assets, contingent and unliquidated claims of the sort that must be disclosed in 
Schedule B-21 are inherently difficult—if not impossible—to accurately value.  The case law 
generally implies some leniency may be permitted in this requirement, however, and most courts 
(the Tenth Circuit’s decision in TA Operating notwithstanding) seem to recognize inherent 
difficulty in valuing a cause of action.  If the value is unknown, a simple statement to that effect 


                                                 
83 Queen v. TA Operating, LLC, 734 F.3d at 1094 (citing with approval the Tenth Circuit’s prior holding that “a 
client is bound by the acts of her attorney and the remedy for bad legal advice rests in malpractice litigation”); 
Flugence v. Axis Surplus Ins. Co. (In re Flugence), 738 F.3d at 130 (holding that “[the debtor’s] representation that 
she did not know she had to disclose—and that she relied on the advice of her attorney—is unavailing on [the 
inadvertence] prong of the test as well.); White v. Wyndham, 617 F.3d at 484 (declining to deviate “from the general 
rule…that litigants are bound by the actions of their attorneys”); Cannon-Stokes v. Potter, 453 F.3d at 449 (“Yet bad 
advice does not relieve the client of the consequences of her own acts.  A lawyer is the client’s agent, and the client 
is bound by the consequences of advice that the client chooses to follow.”).   
84 Queen v. TA Operating, LLC, 734 F.3d at 1094; see also Cannon-Stokes v. Potter, 453 F.3d at 449 (“The remedy 
for bad legal advice lies in malpractice litigation against the offending lawyer.”). 
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may suffice.85  Others have concluded that the debtor must assign each claim “an estimate of the 
current value they deem that particular claim is worth.”86  Recognizing the inherent difficulty in 
assigning a value to a legal claim, one court suggested that “the best guide for establishing the 
current value of a particular cause of action (legal claim) is to find out the monetary awards that 
the state courts have awarded to similar legal claims (causes of action) in the past.”87  


Another approach—apparently preferred by the Tenth Circuit—equates the “value” of a 
claim with the total calculable damages sought by the plaintiff.88  Using the TA Operating case 
described above as an example, the debtor might have listed the “value” of the personal injury 
suit as “Gross Damages Sought: $1,500,000,” in which case the trustee and the court would have 
had little cause for complaint as to the adequacy of the disclosure provided.  This approach has 
been found acceptable in other cases where a debtor assigned a current market value of “zero” 
while simultaneously disclosing that the claim could yield damages in a greater amount.89   


Whichever method is used, the attorney should specifically document the methodology 
and basis for the value provided in the Schedules.  In some cases, it may be valuable to highlight 
for the trustee or the court any variance between the total damages alleged by a debtor in any 
pending or contemplated lawsuit and the “value” of that claim as enumerated in the debtor’s 
schedules.90    


B. “Amend.” 


Despite an attorney’s best efforts to ensure that any potential claim or cause of action 
accruing to the client is properly disclosed in the client’s bankruptcy case, the attorney may later 


                                                 
85 In re Wenande, 107 B.R. 770, 772 (Bankr. D. Wyo. 1989) (“Naturally, value is the type of information that is not 
always available on the date a petition is filed. Where it is not, an estimation, so designated, may serve the purpose 
of the B-4 Schedule, e.g., ‘approximately $1,500.’  If the value is unknown, a simple statement to that effect serves 
the purpose of the B-4 Schedule.”).   
86 In re Fuentes, 504 B.R. 731, 737 (Bankr. D. P.R. 2014); see also Sparkman v. Swicker & Assocs., P.C., 374 
F.Supp.2d 293, 300 (E.D.N.Y. 2005) (concluding that listing the current market value of a claim as zero dollars “is 
not tantamount to taking a position that the claim is worthless” for purposes of judicial estoppel analysis).  Compare 
Cohen v. Latorre (In re Latorre), 164 B.R. 692, 696 (Bankr. M.D. Fla. 1994) (concluding that debtor did not 
improperly understate the value of stock in a partnership holding $1.8 million in receivables by valuing the stock at 
$350,000, where collectability of the receivables was uncertain).   
87 In re Fuentes, 504 B.R. at 737.   
88 See Queen v. TA Operating, 734 F.3d at 1090 (“By providing a significantly lower estimated value to the 
bankruptcy court that they asserted was entirely exempt, while their position in the district court placed a much 
higher value on the lawsuit and indicated that it would not be entirely exempt, the Queens took a clearly inconsistent 
position in the bankruptcy court.”).  
89 Adair v. Vasquez, 253 B.R. 85 (9th Cir. B.A.P. 2000) (finding that debtor’s schedules, which stated that lawsuit 
recovery was “uncertain” and provided valuation of $20,000 “for exemption purposes only” was not misleading, and 
did not warrant revocation of abandonment when debtor subsequently settled claim for $430,000); Sparkman v. 
Swicker & Assocs., P.C., 374 F.Supp.2d 293, 300 (E.D.N.Y. 2005) (debtor described claim on Schedule B-21 as 
having “Maximum statutory damages of $1,000,” while assigning a current market value of “$0.00”).  
90 Cf. Queen v. TA Operating, 734 F.3d at 1092 (observing that the trustee relied on the debtor’s misrepresentations 
in determining there were no assets available for distribution to creditors).  Under the circumstances, it is fair to ask 
at what point the burden shifts to the trustee to investigate assets once disclosed by the debtor, and to what extent a 
debtor should be entitled to rely on a trustee’s (presumably informed) decision to abandon an asset.  That inquiry, 
however, could be the subject of its own paper.    
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discover a claim that went undisclosed in the case.  Whether the failure of disclosure was truly 
inadvertent or the result of a deliberate act of concealment on the part of the debtor, the case law 
is clear that swift and affirmative action to cure the faulty disclosure and bring the claim to the 
court’s and trustee’s attention as soon as possible is the best (although by no means certain) 
defense.   


 [Judicial estoppel’s] underlying rationale is that a party should not 
be allowed to convince unconscionably one judicial body to adopt 
factual contentions, only to tell another judicial body that those 
contentions were false.  It follows that judicial estoppel should not 
be applied if no judicial body has been led astray.91 


Bankruptcy Rule 1009 permits a debtor to amend his schedules or statement “as a matter of 
course at any time before the case is closed” although amendment may not be permitted “if there 
is a showing of the debtor's bad faith or of prejudice to the creditors.”92  


Particularly in chapter 7 cases, this may necessitate petitioning to reopen the case to 
permit the debtor to amend his schedules and the trustee to administer or abandon the newly-
disclosed asset.93  As the Seventh Circuit observed, if a debtor “were really making an honest 
attempt to pay her debts, then as soon as she realized that it had been omitted, she should have 
filed amended schedules and moved to reopen the bankruptcy, so that the creditors could benefit 
from any recovery.”94   


On the question of ex post disclosure, however, several courts have emphasized post-New 
Hampshire that both the extent of the subsequent disclosures—and the timing of the disclosure—
may be significant to the judicial estoppel analysis.95  Thus, for example, the Sixth Circuit in one 
case declined to apply judicial estoppel where the debtor took numerous corrective measures to 
correct the initial omission, but applied judicial estoppel to bar the claim in another where the 
debtor’s corrective measures were both less substantial in nature and took place only after the 
defendant moved for dismissal of the claim on the basis of judicial estoppel.96  The Ninth 
Circuit, by contrast, takes a more practical view of such corrective measures, observing that 
“where, as here, the plaintiff-debtor reopens bankruptcy proceedings, corrects her initial error, 
and allows the bankruptcy court to re-process the bankruptcy with the full and correct 


                                                 
91 Konstantinidis v. Chen, 626 F.2d 933, 939-40 (D.C. Cir. 1980) (internal citations omitted).   
92 Unruh v. Tow (In re Unruh), 265 F.App’x 148, 150 (5th Cir. 2008) (quoting Stinson v. Williamson (In re 
Williamson), 804 F.2d 1355, 1358 (5th Cir. 1986)). 
93 In a no-asset chapter 7 case, the discharge is often granted within a matter of weeks after the petition date.  In 
chapter 13 cases, by contrast, the debtor does not receive his discharge until all payments required under the plan are 
made—typically a five-year period.  
94 Cannon-Stokes v. Potter, 453 F.3d at 448 (applying judicial estoppel to bar the debtor’s claim, noting that no 
effort had been made to amend the schedules to cure the prior defect).   
95 White v. Wyndham, 617 F.3d at 480 (“[T]he extent of these efforts, together with their effectiveness, is important.  
Furthermore, since judicial estoppel seeks to prevent parties from abusing the judicial process through cynical 
gamesmanship, the timing of White’s effort is also significant.”).   
96 Compare Eubanks v. CBSK Financial Group, Inc., 385 F.3d 894, 898-99 (6th Cir. 2004), with White v. Wyndham, 
617 F.3d at 481-82.   
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information, a presumption of deceit no longer comports with New Hampshire.”97  Indeed, even 
the Tenth Circuit, before concluding that the debtor’s amended schedules still presented an 
inconsistent statement that warranted the application of judicial estoppel, criticized the district 
court as “incorrect in focusing on whether the district court accepted an inconsistent position 
based on the original filings.”98   


C. “Argue.” 


Even if steps are taken to disclose the previously undisclosed cause of action and 
otherwise assist the trustee to administer the cause of action as property of the estate, a court may 
still grant the defendant’s request to dismiss the claim based on the doctrine of judicial estoppel.  
Setting aside the underlying question whether judicial estoppel is a particularly well-suited 
remedy to address the nondisclosure by a debtor of a potential cause of action,99 it cannot be 
denied that the doctrine is firmly established as a legitimate remedy to protect the “integrity of 
the judicial process” against any debtor’s failure to properly disclose a prepetition cause of action 
in his schedules.   


As discussed above in Part V, there are compelling arguments that the “basic default rule” 
for applying judicial estoppel in “concealed claim” cases should be rejected in favor of an 
approach that rejects a presumption of motive that is often disproved by the plain language of the 
Bankruptcy Code and restores the burden of the proof to the movant.  Moreover, an anecdotal 
survey of cases at the trial level suggests that bankruptcy courts—taking advantage of the highly 
fact-specific nature of the inquiry—may take a broader view of the “inadvertence” test than that 
articulated by the appellate courts.  At the circuit level, however, that broader view remains in the 
minority.   


In terms of its impact to the litigants, the use of judicial estoppel to bar a concealed claim 
is tantamount to a “death penalty” sanction,100 such as that authorized by Civil Rule 37 to 


                                                 
97 Ah Quin v. County of Kauai, 733 F.3d at 273 (holding that “once a plaintiff-debtor has amended his or her 
bankruptcy schedules and the bankruptcy court has processed or re-processed the bankruptcy with full information, 
two of the three primary New Hampshire factors are no longer met”).   
98 Queen v. TA Operating LLC, 734 F.3d at 1091 (emphasis in original).    
99 Compare Jethroe v. Omnova Solutions, Inc., 412 F.3d 598, 600 (5th Cir. 2005) (“[J]udicial estoppel is particularly 
appropriate where…a party fails to disclose an asset to a bankruptcy court, but then pursues a claim in a separate 
tribunal based on that undisclosed asset.”), with Ah Quin v. County of Kauai, 733 F.3d at 275 (observing that “the 
only ‘winner’ in this scenario is the alleged bad actor in the estopped lawsuit”) and White v. Wyndham, 617 F.3d at 
484 (calling attention to the “the absurdity of the result” of the majority’s application of judicial estoppel) (Clay, J., 
dissenting). 
100 A “death penalty” sanction is— 


A court’s order dismissing the suit or entering a default judgment in favor of the 
plaintiff because of extreme discovery abuses by a party or because of a party’s 
action or inaction that shows an unwillingness to participate in the 
case…usu[ally] preceded by orders of a lesser sanction that have not been 
complied with or that have not remedied the problem.   


 BLACK’S LAW DICTIONARY 1542 (10th ed. 2014).   
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sanction a party’s failure to obey an order to provide or permit discovery.101  Ordinarily, 
however, “the drastic measure is only to be employed where a lesser sanction would not 
substantially achieve the desired effect.”102  By contrast, the application of judicial estoppel in 
“traditional” cases (e.g., New Hampshire v. Maine) does not outright bar a plaintiff’s cause of 
action, but merely denies them the opportunity to base that claim on assertions inconsistent with 
a position taken in a prior proceeding.   


In affirming the courts’ inherent power to “fashion an appropriate sanction for conduct 
which abuses the judicial process,” the Supreme Court has held that “when there is bad-faith 
conduct in the course of litigation that could be adequately sanctioned under the Rules, the court 
ordinarily should rely on the Rules rather than the inherent power.”103  Bankruptcy courts, faced 
with a debtor who has deliberately omitted an asset from their statutorily-mandated disclosures, 
have a panoply of powers, remedies, and sanctions at their disposal to both punish the malfeasant 
debtor and to deter others from attempting the same, including sanctions under Fed. R. Bankr. P. 
9011, conversion (of a chapter 11 or 13 case) to chapter 7, dismissal, denial or revocation of 
discharge, and even referral for criminal prosecution.   


The substitution of these remedies in place of judicial estoppel results in a more uniform 
treatment of the underlying deceit.  Rather than emphasizing the asset concealed by the debtor—
real estate, gold Krugerrand, or cause of action—this restores the focus of the analysis to the 
nature and materiality of the deceit itself.  The application of judicial estoppel in lieu of another, 
more precisely tailored, remedy to punish and deter the nondisclosure of lawsuits results in an 
artificial classification scheme that dissociates the punishment from the crime.    


The purpose in highlighting these alternative remedies and sanctions is not necessarily to 
recommend—or even suggest—that a debtor or his counsel should offer them up in lieu of a 
finding of judicial estoppel.  Indeed, in some cases the debtor may distinctly prefer to see the 
concealed claim barred than face these alternatives (certainly criminal prosecution would tend to 
fall in that category).  Nevertheless, the existence of these legal remedies and sanctions tends to 


                                                 
101 See Fed. R. Civ. P. 37(b)(2)(iii), (v), (vi) (granting a court authority to strike pleadings, dismiss the proceeding, 
or render default judgment against a party who fails to obey an order to provide or permit discovery).  See also 
Kipperman v. Onex Corp., 260 F.R.D. 682 (N.D. Ga. 2009) (imposing $1,022,700 sanction under Fed. R. Civ. P. 37 
for discovery abuses in an amount equal to opposing side’s costs).     
102 United States v. $49,000 Currency, 330 F.3d 371, 376 (5th Cir. 2003) (affirming entry of default judgment under 
Fed. R. Civ. P. 37(b)(2) based on appellants’ “lengthy delays and their obstructive behavior as exemplified by their 
evasive and incomplete responses”); see also Phillips v. Cohen, 400 F.3d 388, 402 (6th Cir. 2005) (holding that 
dismissal as a sanction under Rule 37(b) requires consideration of “(1) evidence of willfulness or bad faith; (2) 
prejudice to the adversary; (3) whether the violating party had notice of the potential sanction; and (4) whether less 
drastic sanctions have been imposed or ordered”); Montrose Medical Grp. Participating Svg. Plan v. Bulger, 243 
F.3d 773, 779 (3d Cir. 2001) (“[A] district court may not employ judicial estoppel unless it is tailored to address the 
harm identified and no lesser sanction would adequately remedy the damage done by the litigant’s misconduct.”); 
Malautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536, 1542 (11th Cir. 1993) ("[T]he severe sanction of . . . default 
judgment is appropriate only as a last resort, when less drastic sanctions would not ensure compliance with the 
court's orders."); Batson v. Neal Spelce Assocs., 765 F.2d 511, 514 (5th Cir. 1985) (concluding that dismissal under 
Rule 37 is warranted “only when the failure to comply with the court's order results from willfulness or bad faith, 
and not from the inability to comply…and where the deterrent value of Rule 37 cannot be substantially achieved by 
the use of less drastic sanctions.”).   
103 Chambers v. NASCO, Inc., 501 U.S. 32, 44, 50 (1991). 







21 


contradict the notion that a court must resort to the equitable remedy of judicial estoppel to 
punish the deceitful debtor and deter others from the same path.104   


Rule 11 Sanctions.  Bankruptcy Rule 9011 authorizes the imposition of sanctions against 
a party, including against a debtor for providing false statements in the schedules and statement 
of financial affairs.105  Pursuant to Rule 9011(c)(2), however, “[a] sanction imposed for violation 
of this rule shall be limited to what is sufficient to deter repetition of such conduct or comparable 
conduct by others similarly situated.”106  The application of judicial estoppel to bar a previously 
undisclosed claim results in a sanction that may bear no relation in amount to the magnitude or 
severity of the concealment.  Thus, for example, in In re Dubrowsky, the debtor was sanctioned 
under Rule 9011(c) in the amount of $5,000 for deliberately concealing in excess of $300,000 in 
cash and other assets107  This stands in stark contrast to the result in Queen v. TA Operating, LLC, 
in which the court—by imposing judicial estoppel to bar the debtor’s undisclosed $1.5 million 
personal injury claim—effectively sanctioned the debtor in an amount up to $1.5 million.   


Denial/Revocation of Discharge.  In a chapter 7 case, § 727(a) bars the court from 
granting a discharge to a debtor who, inter alia, conceals property of the estate or “knowingly 
and fraudulently” makes a false oath in a case.108  Where the omission is discovered after the 
discharge has been granted, § 727(d) authorizes the revocation of a discharge “obtained through 
the fraud of the debtor.”109  In chapter 11 cases, a debtor’s discharge may be denied or revoked 


                                                 
104 See, e.g., Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d at 423 (observing that “[s]ection 
1141(d)(3), which authorizes denial of discharge under certain conditions, provides additional deterrence, as does 18 
U.S.C. § 152, which makes it a crime, among other things, to ‘knowingly and fraudulently [conceal]…any property 
belonging to the estate of a debtor’”) (Stapleton, J., dissenting); In re Griner, 240 B.R. 432, 439 (Bankr. S.D. Ala. 
1999) (“A bankruptcy court has ample powers to punish debtors who wrongfully conceal assets, i.e., sanctions under 
Fed. R. Bankr. P. 9011, conversion of the case to chapter 7 (§ 1307(c)), revocation of discharge (§ 1328(e)), referral 
for criminal charges (18 U.S.C. § 152(1) , (2) , (3) , (7)).”); Love v. Tyson Foods, Inc., 677 F.3d at 274 
(acknowledged the existence of other “avenues for discouraging potentially deviant bankruptcy litigants,” including 
revocation or denial of discharge and referral for criminal prosecution.) (Haynes, J., dissenting); Ah Quin v. County 
of Kauai, 733 F.3d at 275 (concluding that “the bankruptcy system already provides plenty of protections,” 
including the availability of sanctions under Fed. R. Civ. P. 11, denial of the debtors’ discharge, or referral for 
criminal prosecution). 
105 See, e.g., United States v. Thomas, 342 B.R. 758, 762 (S.D. Tex. 2005) (concluding that a debtor’s schedules are 
subject to the same standard under Fed. R. Bankr. P. 9011 as other pleadings); Estate of Perlbinder v. Dubrowsky 
(In re Dubrowsky), 206 B.R. 30, 37 (Bankr. E.D.N.Y. 1997) (imposing sanctions under Fed. R. Bankr. P. 9011 for 
“material omissions and false statements, ostensibly to conceal assets and transfers of assets”).   
106 Fed. R. Bankr. P. 9011(c)(2).   
107 Estate of Perlbinder v. Dubrowsky (In re Dubrowsky), 206 B.R. at 37.   
108 11 U.S.C. § 727(a)(2), (4).  See, e.g., Tow v. Henley (In re Henley), 480 B.R. 708 (Bankr. S.D. Tex. 2012) (denial 
of discharge for failure to disclose numerous assets); Walsh v. Hendrickson (In re Hendrickson), 156 B.R. 19 
(Bankr. W.D. Pa. 1993) (denial of discharge for concealment of nearly $40,000 from the estate); Davis v. Davenport 
(In re Davenport), 147 B.R. 172, 181 (Bankr. E.D. Mo. 1992) (denial of discharge for failure to disclose $339,000 
transfer to debtor’s sons); Holder v. Bennett (In re Bennett), 126 B.R. 869 (Bankr. N.D. Tex. 1991) (revocation of 
discharge for failure to disclose numerous assets); Van Roy v. Watkins (In re Watkins), 84 B.R. 246, 250 (Bankr. 
S.D. Fla. 1988) (“Accordingly, a knowing and fraudulent omission from a sworn statement of affairs, or schedules, 
may constitute a false oath sufficient to bar discharge in bankruptcy”). 
109 11 U.S.C. § 727(d)(1).   
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based on the subsequent discovery that the discharge was “procured by fraud,” as well.110  
Chapter 12 and 13 similarly authorize a court to revoke a debtor’s discharge where that discharge 
was obtained “through fraud.”111   


Denial or revocation of a debtor’s discharge is a harsh remedy, yet for a variety of reasons 
presents a more fitting response to remedy and deter the very harm for which the doctrine of 
judicial estoppel exists.  First, as articulated above, it refocuses the court’s power to both 
penalize and deter the concealment of assets on the nature of the concealment itself, rather than 
the nature of the asset, and restores some predictability to the process.  Full disclosure by a 
debtor lies at the very heart of the fundamental compact bankruptcy offers, and the debtor who 
deliberately fails to live up to his end of the bargain is rightly denied the quid pro quo of a 
discharge.  That being said, it is the materiality of the deceit that warrants such punishment, and 
not the character of the asset itself.112  Moreover, “[t]he revocation of the Debtors’ discharge has 
no effect on the administration of the Debtors’ estate other than denying them the benefits of the 
discharge.”113  Denying a debtor his discharge as penalty for failure to fully meet the disclosure 
requirements of the bankruptcy process therefore denies the debtor the benefit of bankruptcy 
without arbitrarily imposing an additional sanction based the value of the undisclosed asset that 
may bear no rational relationship to the nature and severity of the underlying concealment. 


Moreover, judicial estoppel at its most basic requires the presence of an “inconsistent 
statement” that has been “accepted” by a court.  In the context of a debtor who fails to disclose 
the existence of a cause of action in his schedules, that “acceptance” occurs upon the court’s 
grant of a discharge to that debtor.  Where that discharge is instead denied (or revoked) by the 
court upon discovery of the inconsistency, the second necessary condition for judicial estoppel is 
effectively negated.  By denying the debtor its discharge, the court has in fact “rejected” the false 
statement made in the schedules.114    


                                                 
110 11 U.S.C. § 1141(d)(3)(C) (“The confirmation of a plan does not discharge a debtor if…the debtor would be 
denied a discharge under section 727(a) of this title if the case were a case under chapter 7 of this title.”); 11 U.S.C. 
§ 1144 (authorizing a court to revoke an order of confirmation and the corresponding discharge “if such order was 
procured by fraud”).   
111 11 U.S.C. §§ 1228(d)(1), 1328(e)(1).  Additionally, §§ 1230 and 1330 authorize a court to revoke an order 
confirming a chapter 12 or 13 plan, respectively, in which event the statute directs the court to dispose of the case 
(i.e., by conversion to chapter 7 or dismissal) in accordance with §§ 1207 and 1307, respectively.  See, e.g., 
Standiferd v. U.S. Trustee (In re Standiferd), 641 F.3d 1209, 1211 (10th Cir. 2011) (affirming denial of debtor’s 
denial of discharge following conversion of case from chapter 13 to chapter 7), Pisculli v. T.S. Haulers, Inc. (In re 
Pisculli), 426 B.R. 52 (E.D.N.Y. 2010) (affirming denial of debtor’s discharge following conversion of case from 
chapter 13 to chapter 7 based on debtor’s active concealment of property of the estate). 
112 It would be equally bizarre to treat a debtor’s failure to disclose an interest in real property differently from the 
failure to disclose an interest in personalty.   
113 Holder v. Bennett (In re Bennett), 126 B.R. 869, 876 (Bankr. N.D. Tex. 1991); see also Stewart v. Black (In re 
Black), 19 B.R. 468, 471 (Bankr. M.D. Tenn. 1982) (“The court's revocation of the debtor's discharge has no effect 
on the administration of the debtor's estate other than denying the debtor the benefits of the discharge.”) 
114 See, e.g., In re DiVittorio, 430 B.R. 26, 48 (Bankr. D. Mass. 2010), aff’d 670 F.3d 273 (1st Cir. 2010) 
(concluding that the court had not yet “accepted” the position advanced by the debtor—i.e., the nonexistence of the 
claim—because it had not yet granted the debtor a discharge or other relief); but see Browning Mfg. v. Mims (In re 
Coastal Plains, Inc.), 179 F.3d 197 (finding the “acceptance” prong satisfied in the court’s grant of relief from the 
automatic stay based on the debtor’s inconsistent statement); Donaldson v. Bernstein, 104 F.3d 547, 555-56 (3rd Cir. 
1997) (finding the “acceptance” satisfied by confirmation of the debtor’s plan of reorganization). 
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As most courts find “acceptance” of the debtor’s position in the act of granting a 
discharge, the denial or revocation of that discharge may effectively eliminate the second 
requirement of judicial estoppel and punishes the debtor’s conduct all in a single blow.  In cases 
where the concealed claim is valuable—even enough to render the debtor solvent—a debtor may 
find the loss of the benefits of the discharge far preferable to the outright loss of the claim.   


Dismissal.  Dismissal of the case, too, may accomplish much the same thing as denial or 
revocation of the debtor’s discharge, expelling the debtor from the sanctuary of bankruptcy with 
all his prepetition debts still extant.   In cases where the outcome of the undisclosed cause of 
action could impact the debtor’s ultimately solvency, dismissal or denial of discharge may be a 
far preferable to the outright loss of the claim based on judicial estoppel.  Moreover, the use of 
these measures to punish the debtor’s misconduct effects a more precisely targeted sanction that 
properly punishes the debtor for the failure to disclose an asset without triggering the collateral 
damage to creditors from “vaporizing” a potentially valuable asset and producing a windfall to 
an otherwise undeserving defendant.  


Denial of Exemption.  In some instances, a debtor may be entitled to claim a litigation 
claim—and the proceeds from that claim—as exempt under state or federal law.  For example, 
§ 522(d)(11) exempts various types of awards, including damages arising from a crime victim’s 
reparation law, certain wrongful death and personal injury claims, or for loss of future 
earnings.115  Exemptions are not sacrosanct, however, and a debtor’s claim of exemption for a 
particular asset may be denied by the court based on the debtor’s intentional concealment of that 
asset from the court.116  Such denials are granted without regard to the nature of the asset, and 
courts have denied claims of exemption for lawsuits and litigation proceeds just as they have for 
other forms of real and personal property.117  


Criminal Prosecution.  In addition to the foregoing, a person who knowingly 
“conceals…any property belonging to the estate of a debtor,” “makes a false oath or account in 
or in relation to any case under title 11,” or “makes a false declaration…or statement under 
penalty of perjury” can be charged with a bankruptcy crime under 18 U.S.C. § 152 and, if 
convicted, imprisoned for up to 5 years.118  In certain instances, the concealment of a potential 
claim by filing schedules—signed by the debtor under penalty of perjury—certainly falls within 
the scope of § 152.  This is not to say that a debtor would prefer (or his counsel would 
recommend) criminal prosecution to a civil sanction based upon judicial estoppel.  Nevertheless, 


                                                 
115 11 U.S.C. § 522(d)(11)(A), (B), (D), (E).  Similar exemptions exist under state law in most jurisdictions.   
116 See, e.g., Kaelin v. Bassett (In re Kaelin), 308 F.3d 885, 889 (8th Cir. 2002) (“[T]he policy of freely allowing 
amendment, while the case is still open, is not an absolute and can be tempered by the actions of the debtor or the 
consequences to the creditors.”); In re Yonikus, 996 F.2d 866, 868 (7th Cir. 1993) (denying claimed exemption for 
personal injury claim proceedings, holding that "fraudulent concealment of an asset works as a forfeiture of 
exemption rights”); Matter of Doan, 672 F.2d 831, 833 (11th Cir.1982) ("[C]oncealment of an asset will bar 
exemption of that asset.”).   
117 See, e.g., In re Evinger, 354 B.R. 850 (Bankr. W.D. Ark. 2006) (denial of claimed exemption for undisclosed 
cash, jewelry, and other personalty); In re Robinson, 292 B.R. 599 (Bankr. S.D. Ohio 2003) (denial of claimed 
exemption for undisclosed personal injury claim); In re Santaella, 298 B.R. 793 (Bankr. S.D. Fla. 2002) (denial of 
claimed exemption for undisclosed artwork and other assets); In re St. Angelo, 189 B.R. 24, 27-28 (Bankr. D.R.I. 
1995) (denial of claimed exemption for undisclosed personal injury claim).   
118 18 U.S.C. § 152(1), (2), (3).   
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the mere possibility that the concealment of an asset or the making of a false oath could lead to 
criminal prosecution is strong evidence that the application of judicial estoppel is not necessary 
“to discourage inconsistent positions by future litigants.”119 


VII. 
CONCLUSION 


Despite the frightening spectre posed by the doctrine of judicial estoppel, there is cause 
for optimism.  The icy harshness of the judicial estoppel doctrine as applied in “concealed claim” 
cases appears to be slowly thawing, and there are compelling arguments to limit its application in 
all but those rare instances where no other statutory or rule-based remedy exists to more 
precisely sanction the offender and deter others from attempting the same.  Notwithstanding the 
important role the doctrine plays in safeguarding the integrity of the judicial process, the 
Bankruptcy Code and related statutes and rules provide ample alternative deterrents and 
sanctions to both punish and deter malfeasant debtors who would conceal an asset from the 
estate in the hopes of hoarding its value for themselves.   


In the meantime, the threat posed by the offensive use of the judicial estoppel doctrine to 
bar an otherwise valid cause of action can be mitigated through the proactive efforts of informed 
counsel.  Ask detailed questions in the interview phase to discover any pending litigation or any 
facts that could give rise to a possible cause of action.  If discovery comes after the fact, move 
aggressively to amend the necessary filings and alert the trustee.  And, if all else fails, argue the 
doctrine.  Judicial estoppel is at its core an equitable doctrine, and some courts—presented with 
the reality of its impact and a array of more precisely-tempered statutory remedies—may find 
themselves hard-pressed to impose the “million-dollar sanction.” 


 


 


 


                                                 
119 Ah Quin v. County of Kauai, 733 F.3d at 275 (observing that “the bankruptcy system already provides plenty of 
protections”); Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d at 423 (observing that “[s]ection 
1141(d)(3), which authorizes denial of discharge under certain conditions, provides additional deterrence, as does 
18 U.S.C. § 152, which makes it a crime, among other things, to ‘knowingly and fraudulently [conceal]…any 
property belonging to the estate of a debtor’”) (Stapleton, J., dissenting). 
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  There are so many complicated issues in individual 11s for counsel and 


client alike.  One that is constant and vexing in many ways is dealing with the   


personal interests of  the client versus the interests of the estate, in light of counsel 


being employed by the estate under 11 U.S.C. §327 – that issue alone could take a 


good 30 minutes to address.  So where does this concept of No Pain – No Gain 


come into play in an individual Chapter 11 case? 
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 Principally this concept will impact on your client’s pre-petition lifestyle and 


the choices that will need to be made for an individual Chapter 11 to be successful.  


The most basic element comes into play when you address the key differences 


between a current individual 11 and a pre BAPCPA individual 11.  Before 


BAPCPA, in Texas for sure, all of your personal services income that accrued after 


filing and all lottery winnings, death benefits and other funds that may come to the 


debtor on the 181st day and beyond, were not subject to any type of control or 


overview of any significance. 


 Post BAPCPA, the combination of 11 U.S.C. §§ 541 and 1115 includes as 


property of  the estate everything that is not either pre-petition exempt or its receipt 


or right to receipt does not make same into property of the estate under otherwise 


applicable law.   Facially, this is just like a Chapter 13, insofar as what is included 


as property of the estate during the 11 pre-confirmation – [compare §1115(a)(1) 


and (2) with §1306(a)(1) and (2)] – they are mirrors. There is, however, a wrinkle 


in Chapter 13 that does not exist in Chapter 11 when addressing matters post 


confirmation.  Section 1327(b) has a different base line position than §1115(b).  In 


a Chapter 11 the default baseline is that “the debtor shall remain in the possession 


of all property of the estate”.  In a Chapter 13, §1327(b) the default base line states 


that “the confirmation of a plan vests all of the property of the estate in the debtor.”   


While this distinction in language as between applicable portions of §§1306 and 


1327 has caused a significant split in decisions1.  Nonetheless, for practical 


comparisons, because of the quick nature of Chapter 13 practice, the Chapter 13 


estate generally includes only the monies tendered to the Chapter 13 Trustee 


pursuant to the plan. 


                                                           
1
 For an interesting discussion of what underlies the split in the Chapter 13 context see In re Reynard 250 B.R. 241 


(Bankr. E.D. Virginia – 2000).  
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 An individual Chapter 11 debtor, unlike a Chapter 13 debtor (which can only 


be an individual), does not step into a system which is designed to normalize the 


individual bankruptcy process and is not provided a compliance procedure 


monitored by the equivalent of a Standing Chapter 13 Trustee’s office.  Thus, 


while a Chapter 13 debtor has limited rights with regard to certain issues which all 


individual Chapter 11s must address (a Chapter 13 debtor via 11 U.S.C. § 1303 has 


rights under 11 U.S.C. §363(b), (non OCB sale, lease or use); §363 (d) adequate 


protection; §363 (f) sale free and clear requirements and §363 (l) non applicability 


of ipso facto restrictions on use/sale, etc., or trustee appointment which would 


cause a forfeiture – as to use or sale under 363(b)) – it is not the normal or the 


predominate circumstance that a Chapter 13 debtor will ever have to address these 


provisions.  As you should know, in any Chapter 11, the DIP is not so restricted.  


363(c) applies in Chapter 11 and can be asserted by any DIP to justify normal 


“ordinary” expenditures.  Unless the source that generates the income is subject to 


a pre-petition lien which attaches to that stream of income, making it some secured 


creditor’s cash collateral, there is no stated restriction on use of income from 


“earnings” of the Debtor or from any other asset of the Chapter 11 estate that 


generates income (rents, proceeds, etc.).  All parties in the case, creditor and debtor 


alike, have to assess the sources and claims to generated income and be ready to 


justify either the use of same or the grounds to prevent such usage. 


 The only apparent governance requirement (other than having an interest in 


cash collateral) as to generalized usage of property of the estate in any Chapter 11 


is that such usage meet ordinary course of business spending standards.  When 


dealing with an individual Chapter 11, that means addressing the concept of what 


is the “ordinary course of business” and what is the “business” of an individual.  


Section 363(c)’s predicate is, if the business of the Debtor is “authorized to operate 


under §1108” (§1108 presumes a “business” can operate and utilize property of the 







Page 4 of 9 


 


estate without notice of hearing).  To challenge a Debtor’s assertion, use §1108 as 


a basis for an objection to 363(c) usage of property of the estate, so that what 


“operating the business” truly means can be detailed and defined as narrowly as 


possible to prevent usage which seriously uses or depletes the estate’s pre-petition 


asset base without any apparent benefit.   


This issue is rarely faced in a Chapter 13 context.  The vast majority of 


Chapter 13 debtors are wage earners, not sole proprietorships, as only individuals 


within the debt limitation can be a debtor – no entities are allowed. But when it 


does occur and there are business operations of sole proprietorships to address, 


Chapter 13 uses §1304 Debtor Engaged in Business to deal with those issues.  


However, since Chapter 11 is generally for any person who can file a Chapter 7, 


there was no specific need to address the concept of individuals doing business 


post-petition.  Chapter 11, as you should all know, comes from a combination of 


old Chapter X and XI under the Bankruptcy Act and when combined with the 


circumstances of the pre-BAPCPA statutes of only having 541’s 180-day forward 


reach, there was little reason to address this issue statutorily.  These problems 


while still technically out there pre-BAPCPA, did not dominate since personal 


services income post-petition was not sucked up into the Chapter 11 Estate.   So 


the concept of doing business in §363(c) had not been developed with 


individual/non sole proprietorship in mind.    


 Nonetheless, many courts have grappled with the application of the terms 


“business” and “ordinary course of business” with regard to an individual’s 


expenditures (often times, but not always, considerations of costs of raising / 


educating children (college, too) or dealing with elderly parents / in-laws, folks 


with clearly accepted special needs are taken into account). There is no hard and 


fast rule; you can find cases across the U.S. which vary as to what is “OCB”, for a 


family.  But most cases look to what §1129(a)(15) may otherwise require and what 
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Form 228 reveals for guidance via §1325(b)(2)’s definition of “projected 


disposable income”.  As more cases have been filed and the issue addressed, more 


courts have addressed the issue and most all courts hold that individual 11 debtors 


are “doing business” in some form or another. In re Goldstein, 383 B.R. 496, 499 


(Bankr. C.D. Cal. 2007); In re Villalobos, 2011 Bankr. LEXIS 4329 (B.A.P. 9th 


Cir. July 21, 2011). In contrast, in Chapter 13 cases, review of a plan by the 


Chapter 13 Trustee happens almost immediately after filing, and confirmation is a 


quick process; therefore, spending money to live is simply not an issue that arises 


in the context of Chapter 13 cases. Were the Chapter 13 Trustee to see problems 


with a debtor’s spending, he or she could simply seek to dismiss the debtor’s case.   


  Bottom line, an individual Chapter 11 debtor generally can use estate assets 


from the petition date, often times without a lot of scrutiny, to operate, as most 


unsecured creditors either: a) can’t justify the expenditure to mount an attack; b) or 


do not know what rights they do have to seek to limit such usage.   


It is less problematic, to use of personal services earnings post-petition to 


support a pre-petition lifestyle than it is for using income from non-exempt assets 


of the Chapter 11 estate.  But just because you could justify such usage at the 


beginning of the case because of the limited initial restrictions doesn’t mean you 


should: it’s only going to be a short term illusory benefit if you can’t get a plan 


confirmed or haven’t prepared your client for the burdens that a single unsecured 


creditor using §1129(a)(15) can impose on your client’s lifestyle  using the 


hammer of “projected disposable income”.   


 Some quick points here from §541(b) that may help in addressing the issues 


– if your client has a IRC  §530(b)(a) educational account for the benefit of a 


proper relative, not pledged for any debt, not excessive in contributions per IRS 


requirements and which otherwise meets §541(b)(5)(c)’s 720-365 days prior 


contribution limit of $6,225, and your client has someone who can draw from that 
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– it’s not going to be a 363(c) issue as it is not property of the estate. Section 


541(b)(6) – does the same for state tuition programs (not as much in use in Texas 


as the Texas Tomorrow Fund stopped taking new enrollees some years ago) 


assuming the other conditions of §541(b)(6) are met. 


 Also note that under §541(b)(7) the employer withheld funds or employee 


contributed funds for ERISA qualified employee benefit plans or the like, such as 


deferred compensation plan under applicable IRC requirements are not property of 


the Chapter 11 estate.  At least some courts have excluded 401(k) contributions 


from property of the estate pursuant to §541(b)(7), so long as such contributions 


were not increased post-petition. See, e.g., In re Egan, 458 B.R. 836 (Bankr. E.D. 


Penn. 2011). Because such continuing 401(k) contributions are not property of the 


estate, they are also not included in the calculation of disposable income. Id. 


 So in counseling your client, the above discussion points up the importance, 


for both creditors and debtors alike, of the detailed and thoughtful compliance with 


filling out Schedules I and J, as these likely will be the first evidence and first hard 


exercise of analysis as to what income and “operating” costs of the debtor were on 


the petition date. They are some evidence of what might be needed in the future 


(don’t forget 366 utility deposit requirements or the prospect that they may be 


required, or adequate protection payments if applicable.  In contrast, debtors in 


Chapter 13 cases generally do not worry about utility motions. The cases move so 


quickly that there is little reason to make deposits as the plan will be confirmed and 


payments will begin very quickly as compared to in a Chapter 11 case. 


 It is best if Debtor’s counsel, in addition to getting as solid a retainer as you 


can, address Schedules I and J as soon as possible before, or just after the filing of 


the case.  It enables Debtor’s counsel to ascertain if there will likely be disputes as 


to expenditures or disputes as to use of cash flow pre-confirmation if there is no 
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lien on that cash flow or it will tell you if the Debtor will have a cash collateral 


issue if you are seeking to use funds for “operations” of the Debtor.  


 Bear in mind that this will just be the operating budget for the Chapter 11 – 


the Debtor needs to be able to show an ability to generate enough to pay something 


more than what it takes to pay operating expenses pre-confirmation because a 


Chapter 11 for an individual which generally commits up to 5 years of 


“disposable” income to the payment of obligations outside of your mortgage and 


living expenses, is really hard to justify versus a Chapter 7, unless there is non-


exempt pre-petition property that needs to be retained. 


 The considerations noted above should make it abundantly clear:  there 


needs to be some real important reason to subject a client to a 5-year process to 


address obligations where Chapter 7 is a viable alternative.  If Chapter 11 is 


required because the Debtor simply can’t qualify for a 13 due to high consumer 


debt levels (secured or unsecured), then your 11 will likely not have a significant 


problem addressing 1129(a)(7)(A)(ii) because the cash flow over 5 years should 


reasonably exceed any accumulated non-exempt funds (net of administrative costs, 


etc. as utilized in the tests referenced in 1129 (a)(15)) that the Debtor has on the 


effective date of the plan. 


 But the dominant reason that individuals file for Chapter 11 is to try to keep 


non-exempt assets acquired prior the Petition Date; be they an undivided interest in 


the family farm the client’s parents once owned, a patent, an invention or a 


copyright on intellectual property as limited partnership interests or ownership 


interests or controlling ownership interests in an operating business (whether it is 


also in its own proceeding or not).  Post-petition acquired property is not, per the 


5th Circuit’s In re Lively,, 717 F.3d 406 (5th Cir. 2013), is not subject to absolute 


priority rule requirements in order to retain same under a Plan.  It is keeping non-


exempt assets that came with the client into the case that is toughest sledding. 
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 First off, as noted, your client has to be weaned off relying on that non-


exempt generated income stream so that the income stream can be redirected to 


pay creditors:  (a) enough to meet the Chapter 7 test (unless all classes vote in 


favor); and (b) enough to meet the disposable income requirements of 1129(a)(15) 


[while it only takes one creditor’s objection to be invoked, it can be an iffy bet to 


not address and then, at plan confirmation, have it bite you with all the attendant 


costs and time by not having the proof ready so that you can meet the requirements 


if invoked – generally it’s better to address it up front and accommodate its effect 


than to have the case crater for not considering the possibility of such an 


objection]. 


 To further add to the pain to be endured, as it stands currently, upon filing of 


an individual 11, you create a requirement to file two tax returns:  (1) for the estate 


as to income generated from property of the estate; and (2) the Debtor for 


wages/salaries and the like. 


 There are significant potential tax allocation and filing issues as between the 


income generated from earnings and the income or gains/lossses generated from 


non-exempt assets.  There is the requirement to file monthly operating reports 


(“MORs”) which does not occur in a Chapter 13.  MORs are not to be trifled with 


as they are sworn to under penalty of perjury and need to be carefully prepared. 


Further, MOR’s are used by the United States Trustee to calculate the amount of 


quarterly trustee fees that need to be paid – a cost which Chapter 13 debtors do not 


bear.  


 Now remember discussing what is not property of the estate, either because 


it is pre-petition exempt or it is excluded by 541(b)? Well, more likely than not, 


those assets or their cash flow may be your client’s only source of paying to retain 


the non-exempt property they want to retain.  Breaking into a client’s exempt 


assets to fund a plan should always require that the Pain vs. Gain assessment be 
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done as dispassionately and as objectively as possible.  Sometimes, in connection 


with saving a family owned enterprise (whether also in or out of its own chapter 


proceeding) these exempt assets are all that can be secured to make a run at either a 


single or dual reorganization.   


 But that is not the end.  Like a Chapter 13 debtor, an individual Chapter 11 


debtor must be prepared for the possibility that plan terms may be sought to be 


changed at any time during the term of the plan, notwithstanding substantial 


consummation of the Plan.  As with a Chapter 13, such changes can be requested 


by the debtor, the trustee, the U.S. Trustee, or any holder of an allowed unsecured 


claim.  Modifications which can be sought can: (1) increase or reduce the amount 


of payments on claims of a particular class provided for by the plan; (2) extend or 


reduce the time period for such payments; or (3) alter the amount of the 


distribution to a creditor whose claim is provided for by the plan to the extent 


necessary to take account of any payment of such claim made other than under the 


plan 


 The prediction or perception of success by the client should always be 


tempered by making sure that the client understands all of these risks and elements, 


the almost certain need for alteration of lifestyle to effectuate the plan (brought on 


more by wanting to retain pre-petition property than any other reason) and the 


alternatives to filing for Chapter 11. 
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JURISDICTION  
 
Exec. Benefits Ins. Agency v. Arkison (In re 
Bellingham Ins. Agency), 702 F.3d 553 (9th 
Cir. 2012). 
 
Issue: Does Article III of the Constitution 


permit bankruptcy courts to enter final 
judgments in "core" proceedings as 
defined in 28 U.S.C. § 157(b)?   


 
Issue: Can bankruptcy courts exercise 


jurisdiction over litigants through their 
implied consent?  


 
 Nicholas Paleveda and Marjorie Ewing, 
a married couple, operated a series of 
companies, including Aegis Retirement Income 
Services, Inc. ("ARIS") and the Bellingham 
Insurance Agency, Inc. ("BIA").  In early 2006, 
BIA became insolvent and filed bankruptcy in 
the United States Bankruptcy Court for the 
Western District of Washington.  In the 
meantime, BIA had irrevocably assigned the 
insurance commissions from its largest client to 
Peter Pearce, a long-time BIA and ARIS 
employee.  Additionally, Paleveda had used BIA 
funds to incorporate the Executive Benefits 
Insurance Agency, Inc. ("EBIA"), and Pearce 
and EBIA deposited $373,291.28 of commission 
income into an account jointly held by ARIS and 
EBIA.   
 
 Peter Arkison, the Respondent and 
bankruptcy trustee, sued EBIA and ARIS to 
recover the commission deposited into the 
EBIA/ARIS account, claiming they were 
fraudulent transfers under Section 548 of the 
Bankruptcy Code and Washington's Uniform 
Fraudulent Transfer Act, Wash. Rev. Code § 
19.40.041.  The bankruptcy court granted 
summary judgment in favor of Arkison, and 
concluded that EBIA was liable for BIA's debts 
as a corporate successor.  The district court 
affirmed.   EBIA appealed the decision and also 
invoked Stern v. Marshall in a motion to vacate 
the bankruptcy court's judgment for lack of 
subject-matter jurisdiction.   
 
 The Ninth Circuit began its analysis by 
stating that under Stern v. Mashall, the United 
States Constitution does not empower 
bankruptcy courts to enter final orders and 


judgments in fraudulent-transfer actions.  The 
Ninth Circuit held that fraudulent-conveyance 
claims are not matters of "public right," and 
cannot be decided outside the Article III courts.  
Rather, the Ninth Circuit held that under Section 
157(b)(1), bankruptcy courts are only 
Constitutionally empowered to submit proposed 
findings of fact and conclusions of law to the 
United States district courts for review and 
approval and for entry of final judgment.   
 
 Despite this Constitutional limitation, 
the Ninth Circuit ruled that the EBIA had 
nevertheless consented to entry of a final 
judgment by the bankruptcy court because it had 
not challenged the bankruptcy court’s power to 
enter final judgment soon enough in the process.  
The Court stated that Stern made clear that 
Section 157 does not implicate questions of 
subject matter jurisdiction.  As a personal right, 
Article III's guarantee of an impartial and 
independent federal adjudication is subject to 
waiver.  
 
 EBIA petitioned for a writ of certiorari, 
which the Supreme Court granted on June 24, 
2013.  On January 14, 2014, the Supreme Court 
heard oral argument.  At the time of publication 
of these materials, the Supreme Court had not 
yet issued its opinion. 
  
 The Fifth Circuit decided a similar issue 
in In re BP RE, L.P., 2013 WL 5975030 (Nov. 
11, 2013); however, in doing so, the Fifth 
Circuit reached the opposite conclusion.  In BP 
RE, the Fifth Circuit held that the bankruptcy 
court had statutory but not constitutional 
authority to enter a final judgment on a non-core 
matter where the parties had consented.  The 
Fifth Circuit concluded that consent could not 
cure the bankruptcy court's lack of constitutional 
authority.  However, the Fifth Circuit did state 
that the bankruptcy courts could enter proposed 
findings of fact and conclusions of law.   
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CREDIT BIDDING 
 
In re Fisker Automotive Holdings, Inc., 2014 
Bankr. LEXIS 230 (Bankr. D. Del. Jan. 17, 
2014). 
 
Issue: Whether a creditor's right to credit bid 


may be limited "for cause" under 
Section 363(k) to the amount it paid for 
its secured claim.  


 
 In November 2013, the Debtor filed 
bankruptcy with the intention of selling 
substantially all its assets to its principal secured 
lender, Hybrid Tech Holdings LLC (“Hybrid”).  
Prior to the Debtor’s bankruptcy, Hybrid 
purchased $168.5 million of the senior secured 
debt owing by the Debtor to the U.S. 
Department of Energy.  Hybrid purchased the 
debt for $25 million.  Acquiring the debt gave 
Hybrid the same rights previously held by the 
U.S. Department of Energy, including the right 
to credit bid.   
 
 The asset purchase agreement between 
the Debtor and Hybrid provided that Hybrid 
would credit bid $75 million to purchase 
substantially all the Debtor’s assets in a private 
sale. The Official Committee of Unsecured 
Creditors (the “Committee”) opposed the private 
sale to Hybrid, arguing that an open auction 
should be held.  Additionally, the Committee 
argued that Hybrid’s credit bid should be capped 
at $25 million.  
 
 At the sale hearing, the bankruptcy court 
sustained the Committee’s objection, relying 
heavily on the opinion from the Third Circuit 
Court of Appeals in In re Philadelphia 
Newspapers (wherein the Third Circuit denied a 
lender the right to credit bid in order to foster a 
more competitive bidding environment).   
 
 The bankruptcy court in Fisker held that 
the "for-cause" provision of Section 363(k) 
justified limiting Hybrid's credit bidding rights 
to $25 million.  The court found "cause," in part, 
because the failure to limit Hybrid's credit 
bidding rights would not just chill bidding, it 
would eliminate an auction altogether. The 
bankruptcy court was also concerned about the 
extremely expedited nature of the sale process, 
which it believed to be "inconsistent with the 


notions of fairness in the bankruptcy process."  
Finally, the bankruptcy court also found "cause" 
to limit Hybrid's credit bidding rights because 
Hybrid's lien did not extend to all of the assets to 
be sold – rather, it included assets in which 
Hybrid either had no perfected lien or the 
perfection of the lien was in dispute. 
 
POST-PETITION INTEREST 
 
Prudential Ins. Co. of Am. v. SW Boston 
Hotel Venture, LLC (In re SW Boston Hotel 
Venture, LLC), 2014 U.S. App. LEXIS 6758 
(1st Cir. Apr. 11, 2014).  
 
Issue: Should a lender’s claim for post-petition 


interest under Section 506(b) of the 
Bankruptcy Code accrue from the date 
of the sale of its collateral or from the 
petition date?  


 
 In January of 2008, Prudential Insurance 
Company of America ("Prudential") provided a 
construction loan of up to $192.2 million to the 
Debtor.  Prudential took a mortgage and first-
priority security interest in the Debtor's real and 
personal property, including a hotel and 
condominiums.  In June 2010, the Debtor and 
four of its affiliates (collectively, the “Debtors”) 
filed for Chapter 11 relief.  During the case, 
Prudential filed a motion for relief from the 
automatic stay, arguing that it was undersecured.   
 
 After a three-day hearing, the 
bankruptcy court found that Prudential was 
marginally undersecured as to the Debtor’s 
assets only, valuing its debt to Prudential at 
$154 million and its collateral at $153.6 million 
(valuing the hotel at $65.6 million and the 
condominiums at $88 million).  However, with 
respect to the aggregate value of all of the 
Debtors’ assets, the bankruptcy court found that 
Prudential had an equity cushion of more than 
$19 million.  Further, the Debtor was continually 
reducing the amount of the outstanding debt 
through proceeds from condominium sales and 
the value of its secured claim was not declining. 
Therefore the bankruptcy court concluded that 
Prudential was adequately protected and denied 
its motion to lift the stay. 
 
 In 2011, the Debtor sought court 
approval to sell the hotel for $89.5 million.  The 
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purchase price was substantially higher than the 
$65.6 million value previously determined by 
the bankruptcy court.  Because the sale price 
established that Prudential was oversecured, 
Prudential filed a claim seeking allowance and 
payment of postpetition interest (accruing from 
the petition date) under section 506(b) of the 
Bankruptcy Code.  However, the plan of 
reorganization filed by the Debtors did not 
provide for Prudential to receive any 
postpetition interest.  
  
 Due to ongoing improvements to the 
hotel and other factors, the bankruptcy court 
noted that the sale price did not reflect the 
hotel's value on any date earlier than the sale 
date. The bankruptcy court held that the sale 
price, rather than the value assigned at the lift-
stay hearing, was the best indicator of the hotel's 
value; therefore, the court ruled that Prudential 
only became oversecured at the time the hotel 
was sold. The bankruptcy court issued an order 
that Prudential should only receive non-
compounded postpetition interest starting on the 
date of the sale.  The Debtors modified the plan 
accordingly, which the bankruptcy court 
confirmed over Prudential's objection. 
 
 Prudential appealed the confirmation 
order to the Bankruptcy Appellate Panel for the 
First Circuit (the "BAP") and filed a motion to 
stay the confirmation order pending appeal.  The 
BAP denied the stay motion and the plan 
became effective on December 1, 2011. On 
appeal, the BAP reversed, holding that 
Prudential was entitled to postpetition interest 
from the petition date.  The BAP decision was 
then appealed to the First Circuit. 
 
 In its decision, the First Circuit first 
noted that courts were split on the issue of the 
appropriate timing and use of a valuation 
determination.  Some courts adopted a "single-
valuation" approach (such as the petition date) 
with others utilized a "flexible approach," 
affording the bankruptcy court discretion to set a 
date depending on the circumstances of the case.  
After evaluating the two approaches, the First 
Circuit concluded that "[w]e agree with the 
bankruptcy court and the BAP that, at least in 
the circumstances presented here, a bankruptcy 
court may, in its discretion, adopt a flexible 
approach."  Accordingly, the First Circuit 


reversed the BAP decision and upheld the 
bankruptcy court decision, which granted 
Prudential postpetition interest only from the 
date of the hotel sale. 
 
BREAK-UP FEES 
 
In re C & K Mkt., 2014 Bankr. LEXIS 1510 
(Bankr. D. Ore. Apr. 8, 2014) 
 
Issue: Whether a DIP Lender's "break-up fee" 


claim arising from the Debtor's selection 
of an alternative DIP Lender was an 
administrative-expense claim.  


 
 Before the Debtor filed bankruptcy, it 
agreed to a proposed post-petition lending 
facility with Sunstone.  The Debtor and 
Sunstone signed a Term Sheet on October 25, 
2013, which stated that a "'Breakup Fee'" of 
$250,000, [would be] payable in the event the 
loan facility was not closed due to the Debtor's 
election to seek other financing."  On November 
19, 2013, the Debtor filed its Chapter 11 petition 
and moved for approval of a DIP financing 
facility from US Bank, which included 
considerably better loan terms than offered by 
Sunstone.  A final order approving US Bank's 
DIP facility was entered on December 27, 2013, 
which triggered the Debtor's obligation to pay 
the break-up fee to Sunstone.  
 
 Accordingly, Sunstone filed a proof of 
claim for the $250,000 break-up fee and a 
motion for an order allowing its claim as an 
administrative expense under section 503(b) of 
the Bankruptcy Code.  While the Debtor 
supported Sunstone's motion, the creditors' 
committee, US Bank, and the mezzanine lenders 
(collectively, Objectors) objected both to the 
administrative priority of the claim and the 
underlying claim itself.  The Objectors argued 
that the proof of claim should be denied 
because: (i) the break-up fee was not in the best 
interest of the bankruptcy estate and greatly 
exceeded the typical break-up fee allowed in 
asset sale cases; (ii) the break-up fee should be 
avoided as a fraudulent transfer under Section 
548(a)(1)(B); (iii) the amount of the DIP facility, 
which is a significant material term, was missing 
from the Term Sheet; and (iv) the Term Sheet 
was "vague and illusory."   
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 In rendering its decision, the bankruptcy 
court first noted that the break-up fee was 
negotiated by the parties and that the evidence 
indicated that Sunstone would not have agreed 
to provide DIP financing without the break-up 
fee.  Further, the bankruptcy court reasoned that 
Sunstone's willingness to lend on short notice 
served as consideration for the break-up fee.  
With respect to the second argument, the 
bankruptcy court ruled that because no evidence 
was presented as to what a reasonable break-up 
fee should be in these circumstances, it could not 
determine whether the $250,000 fee constituted 
reasonably equivalent value for the services 
provided by Sunstone.  Accordingly, the court 
declined to avoid the break-up fee as a 
fraudulent transfer.  
 
 As to the third and fourth arguments, the 
bankruptcy court found that the Term Sheet 
provided sufficient information to quantify what 
DIP facility amount would be provided; 
therefore, it was not vague or illusory.  While 
the Term Sheet did not contain a specific 
amount, it did specify a range along with the 
basic terms of the agreement, including events 
of default and remedies.  In fact, the proposed 
Sunstone DIP Agreement completed the gaps 
left by the Term Sheet, as it made clear that the 
DIP facility was "up to $7,000,000," which the 
bankruptcy court held provided the requisite 
certainty.  
 
 With respect to the issue of 
administrative priority, the Court declined to 
give Sunstone's claim administrative-expense 
priority treatment.  The Court explained that the 
alleged benefits that Sunstone provided to the 
Debtor (i.e., assurances that the Debtor would 
have access to funds after filing for bankruptcy, 
and providing leverage to the Debtor in its 
negotiations with US Bank) actually accrued to 
the Debtor prepetition and did not benefit the 
Debtor after it filed bankruptcy.  The bankruptcy 
court ruled that holding the offer to lend open 
until the Court entered a final order approving 
US Bank's DIP financing was at most an 
incidental benefit to the estate.  This was not the 
type of direct and substantial benefit necessary 
to transform a contingent prepetition claim into 
an administrative expense claim.  Finally, the 
bankruptcy court held that the break-up fee was 
neither an actual expense of Sunstone nor any 


expense at all.  Sunstone's actual expenditures 
were paid by the Debtor prepetition as required 
by the Term Sheet, which provided for payment 
of $5,000 to cover its out-of-pocket expenses. 
 
 
PLAN VOTING 
 
Meridian Sunrise Vill., LLC v. NB Distressed 
Debt Inv. Fund Ltd., 2014 U.S. Dist. LEXIS 
30833 (W.D. Wash. Mar. 6, 2014). 
 
Issue: Whether two hedge funds were eligible 


assignees of the Debtor's loan 
obligations under the original loan 
agreement and, thus, were entitled to 
vote on the Debtor’s plan. 


 
 In 2008, the Debtor borrowed $75 
million from U.S. Bank for the construction of a 
shopping center.  The parties negotiated a loan 
agreement that, among other terms, only 
permitted U.S. Bank to assign the loan to an 
“Eligible Assignee.”  The definition of “Eligible 
Assignee” included “any commercial bank, 
insurance company, financial institution or 
institutional lender and, so long as there was no 
Event of Default, approved by Borrower in 
writing."  Soon after, U.S. Bank assigned 
portions of the loan to Bank of America, 
Citizens Bank, and Guaranty Bank and Trust.  
After the bankruptcy filing, Bank of America 
assigned its interests in the loan to BN 
Distressed Debt Limited Fund, which 
subsequently assigned half of the interests to two 
hedge funds (collectively, the “Funds”).  
 
 The Debtor objected to the Funds’ 
acquisition of the loans, and sought to enjoin the 
Funds from voting on the Debtor’s plan on the 
grounds that they did not qualify as “Eligible 
Assignees” under the loan agreement.  After the 
bankruptcy court granted the injunction, the 
Funds appealed to the district court.  
 
 The district court affirmed, finding that 
the term “financial institution” did not 
contemplate hedge funds.  The Funds argued 
that the court should look only to the dictionary 
definition of “financial institution” and not 
consider any extrinsic evidence.  The court 
found the Funds’ interpretation too broad, noting 
that such a definition would have “no limiting 
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effect at all,” and could include a pawnbroker or 
an individual who created an online LLC “in 
thirty minutes.”  Applying the Funds’ 
interpretation of “financial institutions” would 
also render superfluous other phrases in the 
definition of “Eligible Assignee” (i.e., 
commercial bank, insurance company and 
institutional lender).  Applying the principle of 
statutory construction, noscitur a sociis, the 
court held that the other words in the “Eligible-
Assignee” definition demonstrated that the term 
“financial institution” should mean “entities that 
make loans.”   
  
 The district court also noted that U.S. 
Bank’s attempt to remove the “Eligible 
Assignee” limitations when a default first 
occurred served as “powerful evidence that the 
parties to the agreement meant to (and did) limit 
the list to lenders, and to exclude assignment to 
a distressed-asset hedge fund . . . .”  Because the 
loan agreement permitted only “Eligible 
Assignees” to vote on the plan, the court 
concluded that the bankruptcy court properly 
barred the Funds from voting. 
 
In re J.C. Householder Land Trust #1, 502 
B.R. 602 (Bankr. M.D. Fla. 2013). 
 
Issue: Whether a creditor had cause to change 


its plan vote when the sole purpose of 
buying the underlying claim was to 
block confirmation.   


 
 In this case, a secured creditor subject to 
a Chapter 11 cram-down plan purchased the 
claim of an unsecured creditor whose claim was 
sufficient to control the vote of the general 
unsecured class. However, because the 
unsecured creditor had already voted its claim in 
favor of the plan, the secured creditor had to file 
a motion to change the unsecured claim’s vote. 
 
 In deciding the motion, the bankruptcy 
court focused its analysis on Bankruptcy Rule 
3018, which requires a creditor to demonstrate 
“cause” before it is allowed to change a vote in 
favor or against a plan.  Noting that Bankruptcy 
Rule 3018 does not define “cause,” the 
bankruptcy court looked to the definition of 
“good cause” under Black’s Law Dictionary, 
which is defined as a “legally sufficient reason.” 
The bankruptcy court then found that “the 


reason for changing a vote is legally sufficient 
under Rule 3018 if it promotes consensual 
negotiation and fair bargaining. Changing a 
previously cast ballot to block confirmation does 
not promote consensual negotiation or fair 
bargaining. In fact, it does the opposite.”  
Ultimately, the bankruptcy court held that the 
secured creditor had not demonstrated “cause” 
to change the unsecured claim’s vote under Rule 
3018 because the only purpose for doing so was 
to block confirmation. 
 
PREPETITION DEFAULT INTEREST 
 
In re Shree Mahalaxmi, Inc., 505 B.R. 794 
(Bankr. W.D. Tex. 2014). 
 
Issue: Whether a lender is entitled to a claim 


for default interest for a non-monetary 
default without first providing notice to 
the Debtor that the note was being 
accelerated.   


 
 The Debtor was the owner and operator 
of a hotel property.  In 1996, the Debtor received 
a loan from Merrill Lynch Credit Corporation 
("Merrill Lynch") in the amount of $1,650,000 
secured by the hotel.  At some point after the 
loan was made, but prior to bankruptcy, the 
Debtor placed two junior liens on the hotel in 
favor of a third-party bank.  After the Debtor 
filed bankruptcy, Merrill Lynch filed a proof of 
claim, which included prepetition default 
interest on the basis that the junior liens 
triggered a default under the loan documents.   
 
 The Debtor objected to Merrill Lynch’s 
proof of claim, and the bankruptcy court 
considered whether the claim for default interest 
was matured and earned as of the petition date 
pursuant to Section 502.  The bankruptcy court 
found that there was a default under the loan 
documents because of the provisions prohibiting 
the debtor from further encumbering the 
collateral and from incurring additional debt 
(other than trade debt).  The bankruptcy court 
further noted that acceleration of the note would 
have to be triggered by the nonpayment default 
to support the claim for default interest.  
Pursuant to the loan documents, however, 
Merrill Lynch had discretion to accelerate after 
an event of default, which meant that 
acceleration did not automatically occur.  Thus, 







RECENT BANKRUPTCY CASE LAW UPDATES                                                                                                                       6 


 


 


to trigger default interest for a nonpayment event 
of default, the bankruptcy court held that Merrill 
Lynch first had to exercise its option to 
accelerate the loan. Under applicable state law, 
acceleration required two notices: (1) notice of 
intent to accelerate and (2) notice of 
acceleration.  Since acceleration was viewed as a 
harsh remedy, the notices were required to be 
“clear and unequivocal.” 
 
 The bankruptcy court then noted that 
although parties can choose to waive notice 
requirements, the waiver must also be clear and 
unequivocal.  According to the Supreme Court, 
waivers “must state specifically and separately 
the rights surrendered.”  A waiver of “notice” or 
“notice of acceleration” would be sufficient to 
waive notice of acceleration, but not of the intent 
to accelerate.  Similarly, a general waiver of all 
notices would be insufficient to specifically 
waive the two separate rights. 
 
 In this case, the bankruptcy court found 
that Merrill Lynch did not accelerate since it 
wasn’t even aware of the default prior to 
bankruptcy.  The only way it could prevail was 
if the waiver provision was sufficient.  The note 
contained a standard waiver provision, 
including: “Maker hereby expressly waives the 
right to receive any notice from holder with 
respect to any matter for which this note does 
not specifically and expressly provide for the 
giving of notice by holder to maker.” The 
bankruptcy court concluded that, at best, this 
waived the notice of acceleration, but was not 
sufficient to waive the notice of intent to 
accelerate.  Accordingly, the bankruptcy court 
held that the loan documents did not provide for 
automatic default interest upon occurrence of an 
event of default; and the bankruptcy court 
declined to rewrite the contracts and instead 
enforced the terms as agreed. 
 
NEW-VALUE DEFENSE 
 
Stoebner v. San Diego Gas & Electric Co. (In 
re LGI Energy Solutions, Inc.), 746 F.3d 350 
(8th Cir. 2014).  
 
Issue: Whether two utilities could each offset 


subsequent new value that the utilities 
paid to the Debtor for that utility's 


services, regardless of when those 
services were provided.  


 
 Prior to bankruptcy, the Debtor 
performed bill-payment services for large utility 
customers.  During the ninety days prior to 
bankruptcy, the Debtor made transfers totaling 
$75,053.85 to San Diego Gas & Electronic 
Company ("SDGE") and transfers totaling 
$183,512.74 to Southern California Edison 
Company ("SCE").  
 
 The trustee then sued SDGE and SCE 
after the Debtor filed bankruptcy to recover the 
payments. SDGE and SCE asserted that the 
payments were insulated from avoidance by the 
“subsequent-new-value” defense.  However, 
SDGE and SCE did not contend that they 
provided any new value to the Debtor.  Instead, 
they argued that the payments that the Debtor 
continued to receive from its clients (the 
customers of the utility companies and the 
beneficiaries of the allegedly preferential 
payments) after the Debtor made the allegedly 
preferential transfers should constitute new 
value to defeat the trustee’s clawback action.  
The trustee contended that for the new-value 
defense to apply, the new value must be 
provided by the creditor that received the alleged 
preference payment. 
 
 In separate decisions, the bankruptcy 
court ruled in favor of the utility companies, in 
part, allowing SDGE and SCE to offset 
payments received by the Debtor from the utility 
customers.  The Eighth Circuit Bankruptcy 
Panel reversed the bankruptcy court in part and 
allowed each utility a larger offset for all 
payments by the utility customers that were 
made after a preference payment.  The trustee 
appealed to the Eighth Circuit.  
 
 The Eighth Circuit began its analysis by 
affirming the lower courts’ findings that the 
purpose of the new-value defense can be served 
in three-party relationships where the debtor’s 
preferential transfer to a third party (i.e. SDGE 
and SCE) benefits the debtor’s primary creditor 
(i.e. the Debtor’s clients), even if the third party 
is the only defendant of the preference action.  
The Eight Circuit examined the economic 
realities of the business arrangement between 
the Debtor, SDGE, SCE, and the Debtor's clients 







RECENT BANKRUPTCY CASE LAW UPDATES                                                                                                                       7 


 


 


and observed that even though SDGE, SCE, and 
the Debtor’s clients could have stopped using 
the Debtor’s bill-paying services at any time, 
they both continued to work with the Debtor 
right up to the date of the bankruptcy filing in 
spite of the Debtor’s financial struggles.  The 
Eight Circuit noted that this commitment to a 
struggling business is precisely the type of 
behavior that the new-value defense seeks to 
safeguard.   Accordingly, the Court ruled that 
the new value provided to the Debtor by its 
clients could be used by the utility companies in 
defense of the trustee’s preference action.  
 
PREPAYMENT PREMIUMS 
 
Bank of N.Y. Mellon v. GC Merchandise 
Mart, L.L.C. (In re Denver Merchandise 
Mart, Inc.), 740 F.3d 1052 (5th Cir. 2014) 
 
Issue: Whether a prepayment premium is 


triggered upon the mere acceleration of 
a note rather than actual prepayment.   


 
 On September 30, 1997, GC 
Merchandise Mart ("GCMM") signed a $30 
million promissory note ("Note") in favor of 
Dynex Commercial, Inc., who was later 
succeeded by Bank of New York Mellon 
("Mellon").  In October 2010, GCMM defaulted 
on its loan from Mellon, resulting in the 
acceleration the Note.  After defaulting, GCMM 
made two more partial payments, but ceased 
making payments after December 2010.  
GCMM filed for bankruptcy in March 2011; at 
which time, it still owed $24 million on the 
Note.  Mellon filed a proof of claim seeking a 
$25 million secured claim owing under the Note, 
along with a $1.8 million prepayment premium 
owing per the terms of the Note.  
 
 The bankruptcy court disallowed the 
$1.8 million prepayment premium.  The district 
court affirmed the bankruptcy court's decision, 
and Mellon appealed to the Fifth Circuit.  
 
 The Fifth Circuit analyzed whether a 
lender is entitled to prepayment premiums upon 
the pre-bankruptcy acceleration of a promissory 
note.  In doing so, the Fifth Circuit reviewed the 
governing law under the Note (Colorado law). 
Under Colorado law, unless specifically 
provided for by contract, a lender may not assess 


a prepayment premium when the note is 
accelerated at the lender's option.  In addition, a 
lender's choice to accelerate the note acts as a 
waiver of the right to a prepayment premium. 
 
 The Fifth Circuit then analyzed the 
exact language in the note governing 
acceleration and prepayment premiums.  With 
respect to prepayment premiums, several 
conditions were required to trigger the 
obligation to pay prepayment premiums but 
none required the borrower to pay such 
premiums absent an actual prepayment.  Article 
6(A)(1) stated that the borrower was obligated to 
pay the prepayment premium in the event of a 
Default Prepayment, which was defined as a 
prepayment occurring during a default or 
acceleration "under any circumstances."  Further 
Article 6(A)(3) provided that "Borrower shall 
pay the Prepayment Consideration due 
hereunder whether the payment is voluntary or 
involuntary (including without limitation in 
connection with Lender's acceleration of the 
unpaid principal balance of the Note) . . . ."    
 
 The Fifth Circuit found that the 
language plainly provided that no prepayment 
premiums were owed unless there was an actual 
prepayment.  Therefore, the Fifth Circuit held 
that, pursuant to Colorado law, absent a clear 
contractual provision to the contrary or evidence 
of the borrower's bad faith in defaulting to avoid 
a penalty, the lender's decision to accelerate acts 
as a waiver of a prepayment premium.  
 
ABSOLUTE-PRIORITY RULE 
 
In re Castleton Plaza, LP, 707 F.3d 821 (7th 
Cir. 2013) 
 
Issue: Whether an equity investor could evade 


a competitive-marketing process by 
arranging for the new value to be 
contributed by an "insider," in this case 
his wife.  


 
 In Castleton Plaza, 100 percent of the 
equity in the Debtor was owned by George 
Broadbent, who was also CEO of a company 
that managed the Debtor.  The Debtor proposed 
a plan of reorganization in which 100 percent of 
the Debtor's new equity would go to Mary Clare 
Broadbent, George Broadbent’s wife, on account 
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of a $375,000 investment in the reorganized 
company. EL-SNPR Note Holdings, the 
Debtor's only secured creditor, objected, arguing 
that the Debtor's assets had been undervalued, 
and offered to pay $600,000 for the new equity, 
as well as paying the unsecured creditors in full.  
EL-SNPR also asked the bankruptcy court to 
require that Mary Clare Broadbent's offer to 
purchase the new equity be subject to a 
competitive-auction process. 
 
 EL-SNPR's request was denied, and the 
plan was approved as proposed.  The bankruptcy 
court held that competition wasn't necessary 
because section 1129(b)(2)(B)(ii) of the 
Bankruptcy Code deals only with "the holder of 
any claim [or interest]" that is junior to the 
impaired creditor's claim, and Mary Clare 
Broadbent did not hold an interest in the debtor.  
EL-SNPR appealed this holding and the 
bankruptcy judge certified the question for direct 
appeal to the Seventh Circuit under 28 U.S.C. § 
158(d)(2)(A), which the Circuit Court accepted. 
 
 In reversing the bankruptcy court, the 
Seventh Circuit ruled that the Debtor's plan of 
reorganization should be submitted to 
competitive bidding under the Supreme Court's 
203 North LaSalle decision.  The Seventh 
Circuit reasoned that a "new-value" plan that 
channeled new equity to an insider of an old 
equity investor, here the investor's spouse, 
would potentially circumvent the absolute-
priority rule just as effectively as conferring new 
equity on the investor himself.  The Seventh 
Circuit explained that George Broadbent would 
receive value from his wife's investment in the 
reorganized Debtor, which was retention of his 
$500,000 salary as CEO of Broadbent Company 
and an increase in his family's wealth due to 
Mary Clare Broadbent's new ownership of the 
Debtor.  
 
 Further, the Seventh Circuit stated that 
George Broadbent would receive an indirect 
benefit from transfer of new equity under the 
Internal Revenue Code because it would qualify 
as income and thus would qualify as "value" for 
purposes of the absolute-priority rule.  
Specifically, the proposed plan of reorganization 
provided a valuable opportunity for his wife to 
purchase the Debtor on the cheap.  The Seventh 
Circuit held that this outcome could not be 


squared with 203 North LaSalle's competition 
requirement, which "helps prevent the funneling 
of value from lenders to insiders . . . ."  The 
Seventh Circuit recognized that the need for 
competitive bidding was particularly compelling 
where, as here, the secured lender believed the 
debtor's assets were undervalued and its secured 
claim was being substantially impaired. 
 
INVOLUNTARY PETITIONS 
 
Credit Union Liquidity Servs., L.L.C. v. 
Green Hills Dev. Co., L.L.C. (In re Green 
Hills Dev. Co., L.L.C.), 741 F.3d 651 (5th Cir. 
2014). 
 
Issue: Whether a creditor lacked standing 


under Section 303(b) to file an 
involuntary bankruptcy petition against 
the Debtor when extensive litigation 
provided that the creditor's claim was 
subject to a bona fide dispute.  


 
 Credit Union Liquidity Services, L.L.C. 
("CULS") entered into a construction loan 
agreement with the Debtor.  The lending 
relationship between CULS and Greens Hills 
deteriorated, and Green Hills had an outstanding 
balance on the loan of more than $8 million at 
that time.  Green Hills then filed suit against 
CULS in Texas state court seeking legal and 
equitable remedies such as damages for fraud 
claims and equitable subordination.  In response, 
CULS filed a counterclaim for the outstanding 
amount it claimed to be owed under the loan 
agreement.  While the Texas state-court 
litigation was still pending, CULS filed an 
involuntary bankruptcy proceeding against 
Green Hills in the Bankruptcy Court for the 
Southern District of Mississippi.  The 
bankruptcy court dismissed the bankruptcy 
petition and held that (1) CULS failed to 
demonstrate that Green Hills was failing to pay 
its debts when due and (2) the claim was subject 
to a bona fide dispute.  The district court 
affirmed, and CULS appealed to the Fifth 
Circuit.  
 
 The Fifth Circuit found that CULS 
lacked standing under section 303(b) of the 
Bankruptcy Code to file an involuntary 
bankruptcy proceeding, because the creditor’s 
debt was subject to a ‘bona fide dispute.’  The 
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Court observed that 2005 amendments to the 
Code defined a bona fide dispute as one “to 
liability or amount,” a change that questioned 
earlier authority that focused only on liability.   
 
 In considering whether a claim is 
subject to a bona fide dispute, the Fifth Circuit 
reviewed the standard it developed in Subway 
Equipment Leasing Corp. v. Sims (In re Sims), 
994 F.2d 210, 221 (5th Cir. 1993), in which it 
held that a “bankruptcy court must determine 
whether there is an objective basis for either a 
factual or legal dispute." The Fifth Circuit 
supported the bankruptcy court's "thorough and 
independent" review of the evidence in the 
Texas state-court proceedings in determining 
whether a bona fide dispute existed under the 
facts.  In reaching its conclusion, the Court 
noted that the claim had been subject to 
“unresolved, multiyear litigation.”  Therefore, 
the Fifth Circuit found that the CULS claim was 
subject to a bona fide dispute in regard to the 
Texas litigation.   
 
EXEMPTIONS  
 
Law v. Siegel, __ U.S. __, 134 S. Ct. 1188 
(2014). 
 
Issue: Whether statutory exemptions can be 


revoked as punishment for the debtor's 
misconduct during bankruptcy 
proceedings. 


 
 When the Debtor filed a petition for 
relief under Chapter 7 of the Bankruptcy Code, 
his primary asset was his home, which was 
valued at just over $360,000.  Under the 
California Code of Civil Procedure, a debtor 
filing for bankruptcy can file a "homestead 
exemption" for up to a particular amount.  The 
Chapter 7 Trustee submitted two motions to 
"surcharge" the Debtor's homestead exemption 
because of the Debtor's behavior throughout the 
bankruptcy process.  Although the first motion 
was dismissed because the court found no 
misconduct beyond litigiousness, the court 
granted the second motion to surcharge the 
exemption.   
 
 The bankruptcy court relied on case 
precedent establishing equitable authority to 
surcharge an exemption when a debtor's 


misconduct results in fraud on the court or 
creditors.  Following the same reasoning, the 
Bankruptcy Panel of the Ninth Circuit affirmed 
the bankruptcy court’s order.  The Debtor then 
filed a petition for a petition for a writ of 
certiorari with the Supreme Court, which was 
granted on June 17, 2013.  
 
 The Supreme Court held that the 
Bankruptcy Code itself sets forth the 
circumstances in which otherwise exempt 
property is available to the trustee to distribute 
to creditors, and that the "Code's meticulous . . . 
enumeration of exemptions and exceptions to 
those exemptions confirms that courts are not 
authorized to create additional exemptions."   
 
 The Supreme Court then rejected the 
argument that Section 105(a) was the source of 
relevant authority to take action prohibited by 
the text of the Code.  "Section 105(a) confers 
authority to carry out the provisions of the Code, 
but it is quite impossible to do that by taking 
action that the Code prohibits."  As a result, the 
Supreme Court concluded that the Bankruptcy 
Code creates no such power to deny an 
exemption on a ground not specified in the 
Code.  
 
TRANSFER RESTRICTIONS  
 
Phoenix, LLC, v. The Alameda Liquidating 
Trust (In re Alameda Investments, LLC), 
BAP No. CC-13-1333-PaTaKu (B.A.P. 9th Cir. 
Mar. 5, 2014). 
 
Issue: Whether transfer restrictions in a limited 


liability company operating agreement 
bar the transfer of a debtor’s 
membership interest to a liquidating 
trust pursuant to a confirmed chapter 11 
plan. 


 
 Before the debtor, Alameda 
Investments, LLC, filed its chapter 11 petition, it 
entered into an operating agreement to form 
West Lakeside, LLC, a California limited 
liability company with Phoenix, LLC and AKT 
Investments, Inc.  Alameda and Phoenix each 
owned 50 percent membership interest in West 
Lakeside, LLC, and AKT served as the 
managing member.  Both the operating 
agreement and applicable California law (Cal. 
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Corp. Code 17301(a)) prohibit transfers of a 
member’s interest without prior written approval 
of a majority of the other members.   
 
 On January 9, 2009, Alameda, along 
with some of its affiliates, filed a chapter 11 
petition in the United States Bankruptcy Court 
for the Central District of California.  The 
debtors later had a joint chapter 11 plan 
confirmed, establishing a liquidating trust for the 
liquidation and distribution of Alameda’s assets.  
The plan further provided that substantially all 
of Alameda’s rights, title and interest in and to 
Alameda’s assets (Alameda’s membership 
interest West Lakeside, LLC) were “irrevocably 
transferred, absolutely assigned, conveyed, set 
over and delivered to the Alameda Liquidating 
Trust” for the benefit of the trust beneficiaries.   
 
 The liquidating trustee was initially 
involved in the management of West Lakeside, 
LLC.  But, after some time had passed, AKT, 
the managing member, questioned whether the 
liquidating trustee had actually obtained the 
right under the plan to participate in 
management of the LLC, or whether the 
liquidating trust had simply received an 
economic interest in the LLC due to the transfer 
restrictions under the operating agreement and 
California law.  AKT ultimately stopped 
involving the liquidating trustee in the 
management of its operations. 
 
 In response, the liquidating trustee filed 
a motion in the bankruptcy court for an order 
determining that the liquidating trust had 
received full membership rights in West 
Lakeside, LLC  under the plan, arguing that the 
operating agreement was not an executory 
contract; thus, the trust received the same 
membership interests and benefits to which 
Alameda was entitled prior to the chapter 11 
filing or confirmation of the chapter 11 plan.    
 
 In response, AKT argued that the 
operating agreements status as executory or not 
was inapposite, given the restrictions on transfer 
in the agreement and under applicable law or, in 
the alternative, the operating agreement was 
executory because it contains a number of 
provisions requiring a vote of the majority of its 
members.  AKT and Phoenix joined together to 
further argue that, (1) even if the operating 


agreement is an executory contract, the plan and 
confirmation order stating that “any provisions 
of a limited liability company agreement or 
operating agreement . . . which purport to restrict 
the transfer of the economic interest in such 
entity . . . is invalidated as an “ipso facto” clause 
under [s]ection 365(e) of the Bankruptcy Code” 
limit the liquidating trust to an economic 
interest; and (2) the membership interest could 
not have been assigned to the liquidating trust 
without a majority vote of the non-transferring 
members, because the liquidating trust is a third-
party to which section 541(c) of the Bankruptcy 
Code’s nullification of transfer restrictions is not 
applicable.    
 
 The bankruptcy court ruled in favor of 
the liquidating trustee, holding that the 
liquidating trust had received a full membership 
interest in the LLC under the plan because: (1) 
the operating agreement was not an executory 
contract - there was no performance due by each 
party as of the petition date such that the failure 
to perform would constitute a material breach of 
the operating agreement; (2)  section 365(e) of 
the Bankruptcy Code and the related provisions 
of the plan and confirmation order cited by AKT 
and Phoenix are inapplicable to the operating 
agreement because they only pertain to 
executory contracts; and (3) section 541(c) did 
not nullify restrictions on transfers to the 
liquidating trust because because the liquidating 
trust was an extension of the estate.  
 
 Phoenix, LLC appealed the bankruptcy 
court’s order on the section 365(e) and 541(c) 
issues.  The Ninth Circuit B.A.P. affirmed the 
bankruptcy court’s ruling on both points.  The 
B.A.P. provided further support for the 
bankruptcy court’s 365(e) holding, stating that 
California contract law, which applied to the 
relevant plan provision, disfavors construing 
contractual provisions in any way that would 
render other provisions mere surplusage.  
Phoenix’s construction of the plan ignored both 
the context of the relevant provision (the 
confirmation order’s effect on executory 
contracts and unexpired leases) and the 
provisions of the plan and confirmation order 
providing that all of the debtor’s interests in the 
transferred assets to be deemed irrevocably 
transferred and delivered to the trust.  The 
section dealing explicitly with the interests of 
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the trust is what governed whether the entire 
operating agreement transferred to the trust. 
 
 The B.A.P. also provided further 
support for the bankruptcy court’section 541(c) 
holding, citing section 1123(b)(3)(B) of the 
Bankruptcy Code, which allows a plan to 
provide for “the retention and enforcement by 
the debtor, by the trustee, or by a representative 
of the estate appointed for such purpose, of any 
claim or interest.”  Section 1123 provides a 
mechanism for the appointment of a liquidating 
trustee that will serve as a continuing 
representative of the estate and become the 
“functional equivalent” of a chapter 11 trustee.   
 
EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES  
 
In re Cain, No. 13-45030 MEH (N.D. Cal. 
April 11, 2014). 
 
Issue: Whether a debtor may “promptly” cure 


its default under an assumed lease 
through installment payments over an 
extended period of time.  


 
 The debtors’ proposed plan was 
premised on the assumption of two commercial 
leases, both with the same landlord, Haoson, 
LLC.  The leases ran from March 15, 2011 to 
March 31, 2016.  The debtors proposed to cure 
their default under the lease agreements - unpaid 
rent calculated by the debtors at $32,217.00 - 
through 42 monthly installment payments of 
$767.07. 
 
 The landlord objected to confirmation of 
the plan, arguing, inter alia, that: (1) the debtors’ 
estimate of unpaid rent was too low because it 
was based on a lower initial monthly rate, which 
had increased prior to the petition date according 
to the terms of the lease agreements and (2) the 
proposed cure schedule violated the prompt-cure 
requirement of section 365(b)(1). 
 
 The debtors countered that the lower 
rental rate was correct because the landlord had 
orally agreed to accept the lower rental rate, and 
had waived its right to receive the higher rental 
rate by filing a proof of claim based on the lower 
rental rate.  The debtors also argued that the cure 


schedule was sufficiently prompt because it  
tracked the remainder of the lease term. 
 
 The bankruptcy court first addressed the 
issue of the proper monthly rate under the lease 
agreements.  The bankruptcy court quickly 
rejected the debtors’ argument that the landlord 
had entered into an oral modification of the 
leases, citing the California statute of frauds, 
which requires any lease of real property for a 
period longer than a year to be evidenced by a 
written agreement.  
 
 However, the Bankruptcy Court held 
that the debtors’ waiver argument was partially 
correct, stating that, by filing a proof of claim 
based on the lower rate, the landlord consented 
to that (lower) rate until the date it filed its 
objection and asserted its right to the higher rate.  
This waiver would not apply to rent due after 
December 2013, because the lease agreements 
expressly provided that a waiver of prior 
amounts owed did not constitute a waiver of any 
future amounts to be owed.  Based on this 
monthly-rate schedule, the Bankruptcy Court 
calculated the amount of the debtors’ 
outstanding default under the lease agreements 
at $40,637. 
 
 After determining the amount of the 
debtors’ default, the Bankruptcy Court turned to 
the debtors’ plan to assume the leases and cure 
the defaults thereunder over time.  To assume a 
lease under section 365 of the Bankruptcy Code, 
a debtor must: (1) cure any existing default or 
provide adequate assurance of prompt cure of 
the default, (2) compensate, or provide adequate 
assurance of prompt compensation for any 
monetary loss, and (3) provide adequate 
assurance of future performance of the lease. 
 
 The Bankruptcy Court summarily 
rejected the debtors’ argument that the cure 
installment payments over a 42-month period 
proposed under the plan constituted adequate 
assurance of prompt cure and compensation for 
monetary loss, stating that “[c]ourts have 
consistently held that a cure period of over two 
years is not “prompt” for purposes of § 
365(b)(1).” citing Matter of DiCamillo, 206 B.R. 
64, 72 (Bankr. D. N.J. 1997) (collecting cases). 
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In re Physiotherapy Holdings, Inc., Case No. 
13-12965(KG) (Bankr. D. Del. March 19, 2014). 


Issue: Whether a debtor may assume a 
software license but reject numerous 
other agreements, including a master 
agreement, with a given counterparty. 


 Prepetition, the debtors, who operated 
an outpatient physical therapy clinic, hired a 
consulting firm, Huron Consulting Services, 
LLC, dba Wellspring + Stockamp Huron 
Healthcare (“Huron”) to assist in improving 
their revenue cycle.  At that time, the debtors 
entered into a number of agreements with 
Huron, including a master agreement and a 
software license agreement that granted the 
debtor the right to use Huron’s accounting 
software.  About two years later, the debtors 
filed petitions under chapter 11 accompanied by 
a prepackaged plan that (1) sought to assume the 
software license agreement and (2) at the same 
time, reject the remaining agreements, including 
the master agreement. The debtors’ reason for 
the selective assumption was no secret: the 
debtors required the continued use of the 
licensed accounting software for a period of time 
post-emergence because the software was 
critical to the operation of their business.  In 
addition, the debtors had already paid for the use 
of the accounting software; therefore, the 
assumption cost was negligible.  The debtors 
sought to reject the master agreement because it 
contained a broad provision that required the 
debtors to indemnify Huron for any liability, 
loss, and expense related to claims by third 
parties arising out of Huron’s service to the 
debtors.  The debtors could not afford to take on 
this indemnification risk, especially in light of 
the lawsuit that the prepackaged plan’s litigation 
trust had commenced against Huron for alleged 
problems relating to the software.   
 
 Huron objected to the proposed 
assumption and rejection, arguing that under 
section 365(c)(1) the three agreements should be 
treated as one integrated agreement; thus, the 
software license could not be assumed over its 
objection.  The court confirmed the prepackaged 
plan but reserved judgment on the issue. 
 
 Citing In re Fleming Cos., 499 F.3d 300, 
308 (3rd Cir. 2007), the bankruptcy court 


acknowledged that Third Circuit law was clear - 
“[w]hen a debtor assumes a contract, it does so 
with all of the burdens of the contract.”  Thus, 
the crux of the court’s analysis was whether the 
three agreements could each be independently 
assumed, assigned, or rejected, or whether they 
comprised a single integrated agreement that 
could only be assumed, assigned, or rejected as 
one.  In support of its objection, Huron cited 
integration clauses appearing in both the license 
and master agreements.  The master agreement 
provides that its terms “shall be incorporated” 
into the license agreement, and the license 
agreement provides that “the terms and 
conditions of the Master Agreement are 
incorporated into this Agreement by this 
reference.”   
 
 In response, the debtors argued that the 
agreements could not have been intended to be 
read as a single agreement, because the master 
agreement and the licensing agreement contain 
conflicting indemnity provisions.  The debtors 
argued that the broad indemnity provisions of 
the master agreement would render the licensing 
agreement’s narrower indemnity provision 
effectively moot if the two agreements are read 
as one.  The debtors further cited a provision of 
the licensing agreement stating that the language 
therein “supersedes conflicting portions” of the 
master agreement. 
 
 The Bankruptcy Court ruled in the 
debtors’ favor, concluding that “the Agreements 
are each separate, stand-alone, complete 
agreements.  Under the circumstances, [s]ection 
365 of the Code permits the [d]ebtors to pick 
and choose which of the Agreements they want 
to assume.”  In so holding, the Bankruptcy Court 
distinguished the agreements at issue from the 
cases cited by Huron that involved a master 
lease incorporating numerous separate leases 
that could not be severed from the master lease.   
 
 Other characteristics the Bankruptcy 
Court cited in support of its holding were that: 
(1) the agreements were signed at different 
times; (2) the terms of the license agreement 
took precedence in the event of a conflict 
between its term and the terms of the master 
agreement; and (3) the integration clause in the 
master agreement did not reduce the separate 
license agreement to a component of the master 







RECENT BANKRUPTCY CASE LAW UPDATES                                                                                                                       13 


 


 


agreement but rather reflected that the intention 
of the parties were reflected in the agreements as 
written.  
 
In re Tousa, Inc., Case No. 08-10928-JKO 
(Bankr. S.D. Fla. January 16, 2014). 
 
Issue: Whether a claimant could obtain 


specific performance or money damages 
under a rejected contract where the 
contract limited the remedies for breach 
to specific performance. 


 
 Prior to its chapter 11 filing, 
homebuilder TOUSA, Inc. (and its affiliates) 
entered into two contracts that required TOUSA 
to build and then sell homes to Superior Homes 
and Investments, Inc.  The contracts expressly 
provide that, in the event of default, Superior 
Homes’ “sole and exclusive remedy any such 
failure or breach, shall be . . . to either (i) 
terminate this Contract and receive from Escrow 
Agreement and immediate refund of so much of 
the Deposit as has not been applied to the 
Aggregate Purchase Price or (ii) exercise any 
and all rights and remedies available to 
[Superior Homes] in equity, including, without 
limitation, the right of specific performance . . . 
provided, however, [Superior Homes] hereby 
waives any right it may now or in the future 
have, at law, in equity or otherwise, to seek or 
obtain money damages from [TOUSA].”   
 
 After filing its chapter 11 petition, 
TOUSA received approval to reject the two 
contracts with Superior Homes.  Superior 
Homes then filed a proof of claim, seeking 
monetary damages related to the rejection.  The 
debtors objected to the claim, citing the 
language in the contracts limiting Superior 
Homes’ available remedies to a return of certain 
deposits or equitable relief.   Superior Homes 
argued that it was entitled to monetary damages 
under Florida law, notwithstanding the language 
of the contracts. 
 
 The Bankruptcy Court began its analysis 
by summarily rejecting Superior Homes’ right to 
specific performance, citing Collier on 
Bankruptcy for the proposition that rejection of 
the contract under section 365 of the Bankruptcy 
Code deprives the nondebtor party of a specific 
performance remedy it might otherwise have 


under applicable non-bankruptcy law. The 
bankruptcy court next addressed section 
502(c)(2) of the Bankruptcy Code, stating that 
while this provision provides for estimation of 
equitable remedies, it does not suggest that 
equitable remedies may inherently be boiled 
down to a monetary value.  Instead, this section 
only allows for estimation if a claim “involves a 
right to payment” in the first instance.  
Accordingly, the Bankruptcy Court’s analysis 
focused on whether Superior Homes had an 
equitable right to payment under either the 
contract or state law. 
 
 Superior Homes contended that it was 
entitled to such monetary damages, despite the 
express waiver of monetary damages in the 
contracts, citing an exception found in Florida 
case law, which allows for monetary damages in 
certain instances where specific performance 
under a contract is impossible because the 
product contracted for has already been sold, 
and remedies are contractually limited.  Based 
on these cases, Superior Homes argued that 
Florida law allows it to quantify monetary 
damages based on its specific-performance 
remedy notwithstanding the waiver language in 
the contract; thus, the Bankruptcy Court could 
calculate monetary damages under section 
502(c) of the Bankruptcy Code, ultimately 
creating a claim under section 101(5)(b). 
 
 The Bankruptcy Court rejected Superior 
Homes’ argument, holding that the cases cited 
by Superior Homes require the vendor to have 
profited from the transactions and TOUSA did 
not profit from its sale of the houses at issue.   
 
 Accordingly the Bankruptcy Court ruled 
that the only remedy available to Superior 
Homes was a return of its deposits pursuant to 
the contract. 
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PLAN-CONFIRMATION 
REQUIREMENTS  


In re Friendship Dairies, Case No. 12-20405-
RLJ-11 (Bankr. N.D. Tex.. January 3, 2014). 


Issue: Whether a debtor’s failure to meet 
projections may render its proposed plan 
infeasible. 


 Friendship Dairies proposed a chapter 
11 plan that would pay all creditors the present 
value of their allowed claims over time and 
permit the debtor’s partners to retain their 
partnership interest. The full payments 
contemplated under this proposed plan were 
premised on Friendship Dairies making 
significant changes to its operations to make 
them more efficient and generate greater 
revenues.  Friendship Dairies had already begun 
to make these changes during the pendency of 
the bankruptcy case, moving its operations to a 
more intensive milking and complementary 
farming operation.   
 
 The proposed plan generally received a 
warm reception from creditors - with all 
impaired classes but one voting to accept the 
plan.  The only objection to the plan came from 
AgStar Financial Services, FLCA, as loan 
servicer and attorney-in fact for McFinney Agri-
Finance, LLC (collectively, “AgStar”), the 
debtor’s largest secured creditor (AgStar also 
held all claims in the only impaired class to 
reject the plan).   
 
 AgStar objected to confirmation of the 
plan, arguing that, inter alia, Friendship Dairies 
could not make the payments contemplated in 
the plan; thus, the plan failed to satisfy the 
feasibility requirement of section 1129(a)(11) of 
the Bankruptcy Code. 
 
 The Bankruptcy Court began by citing 
the standard for feasibility under Fifth Circuit 
caselaw, stating that the overarching goal is to 
determine whether the debtor has shown, by a 
preponderance of the evidence, the existence of 
the reasonable possibility that a successful 
rehabilitation (i.e., the plan is not likely to be 
followed by liquidation or the need for further 
financial reorganization) can be accomplished 
within a reasonable period of time.  The 


Bankruptcy Court then went on to identify 
factors courts have employed in evaluating 
feasibility, including: “the debtor’s capital 
structure, the earning power of the business, 
economic conditions, the ability of debtor’s 
management, the probability of continuation of 
management, and any other related matter.” 
 
 Friendship Dairies had retained an 
expert who opined that Friendship Dairies, as 
reorganized under a more intensive 
milking/farming operation, would generate 
sufficient revenues to pay all operating expenses 
with excess funds that can be used for plan 
payments and reserve accounts.  However, the 
Bankruptcy Court found two significant 
problems with the expert’s projections.  First, 
the projections did not incorporate Friendship 
Dairies’ required payments under the Plan.  
Second, the projections had already become 
significantly out of line with Friendship Dairies’ 
actual performance.   
 
 The projections predicted that, on our 
about the date of the confirmation hearing, 
Friendship Dairies should have available funds 
of $224,000 to be used for payments to creditors 
and the funding of reserve accounts.  The 
projections further assumed that Friendship 
Dairies would build up and maintain a cash 
reserve of $500,000 to cover short-run shortfalls 
from month to month.  However, the Bankruptcy 
Court notes, as of the confirmation hearing, 
Friendship Dairies had no reserve account at all 
and had, in fact, lacked sufficient available funds 
to make all the payments that would be due on 
the effective date of the plan.   
 
 Friendship Dairies argued that it was in 
discussions with certain administrative claimants 
to defer their payments, and other disputed 
claims would not be resolved until some time 
after the effective date; thus, the debtor was 
unlikely to have to make all contemplated 
effective-date disbursements.  While 
acknowledging that assessing cash flow is 
difficult, particularly with a dairy enterprise, the 
Bankruptcy Court nonetheless held that the 
evidence was not enough to justify feasbility - “a 
debtor in chapter 11 must provide concrete 
evidence that it can make the payments called 
for by the effective date.  A debtor’s ability to 
meet its initial round of obligations is strong 
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evidence of its ability to operate under positive 
projections going forward.  Its failure to 
definitively prove that it can make its first round 
of payments signals an impending crisis.”  
 
In re Premiere Hospitality Group, Inc.,, Case 
No. 13-02145-8-RDD (Bankr. E.D.N.C. 
December 12, 2013). 
 
Issue: Whether a chapter 11 plan is fair and 


equitable to an oversecured creditor that 
would retain its lien and receive a new 
debt obligation with a lengthy 
amortization schedule and a balloon 
payment at maturity. 


 
 Premier Hospitality Group, Inc. 
proposed a chapter 11 plan that would treat the 
claim of Branch Banking and Trust Company 
(“BB&T”), its largest secured creditor, as 
secured in the amount equal to the outstanding 
balance on the petition date, less all postpetition 
payments. Such secured amount would be 
amortized over a period of thirty years with 
interest accruing at 4.75% per annum, and a 
balloon payment in ten years.  
 
 BB&T, the only claimant in its class, 
voted to reject the plan and also objected to 
confirmation on numerous grounds, including 
that the plan was not fair and equitable because 
(1) the proposed reamortization of BB&T’s 
claim is not representative of the risk factors 
inherent in Premier’s business and financial 
position; and (2) the proposed amortization 
period of thirty years with a 4.75% interest rate 
and a ten-year balloon payment is unreasonable 
and inconsistent with the market terms for loans 
to similar businesses.    
 
 Addressing BB&T’s fairness objection, 
the Bankruptcy Court provided that: “[a] plan 
must be fair and equitable, with respect to each 
class of claims or interests that is impaired 
under, and has not accepted, the plan.  Section 
1129(b)(2) sets forth the standards a plan must 
meet to be considered fair and equitable. 
However, these requirements are not exclusive.  
Even if a plan meets the standards of 11 U.S.C. 
§ 1129(b)(2), it can still be considered not fair 
and equitable and, therefore, nonconfirmable.  
For a plan to be fair and equitable, the plan must 


literally be fair and equitable.”  (internal 
citations and punctuation removed). 
 
 Applying this standard, the Bankruptcy 
Court relied heavily on testimony from BB&T’s 
Special Assets Manager that was: (1) the debtor 
would not, at the time, qualify for a loan; (2) a 
20-year amortization schedule would have been 
more reasonable based on the debtor’s history 
and the unique circumstances banks consider 
when lending to hotel properties; and (3) based 
on a risk assessment, his opinion is that a 6.25–
6.5% interest rate would have been more 
reasonable than the 4.75% proposed under the 
plan.  Based on this testimony, the Bankruptcy 
Court concluded that the proposed plan’s 
treatment of BB&T’s claim was not fair and 
equitable, stating that (1) the plan “proposes a 
lengthy period of amortization and places all of 
the risks associated with the debt on” BB&T (2) 
the thirty-year amortization period “is not a 
reasonable market term for a loan of this 
nature,” and (3) the ten-year balloon “is not 
reasonable and is inconsistent with the market 
terms for loans of similar businesses.”   
 
 The Bankruptcy Court concluded its 
analysis by simply stating that “[a] plan which 
imposes substantial risks upon a creditor may 
not be fair and equitable under 11 U.S.C. § 
1129(b)(1).” 
 
PROFESSIONAL FEES  


ASARCO, L.L.C. v Baker Botts, L.L.P. (In re 
ASARCO, L.L.C.) , Case No. 12-40997 (5th 
Cir. April 30, 2014). 


Issue: Whether debtor’s counsel was entitled to 
a fee premium for its work in a 
successful reorganization. 


 
Baker Botts and Jordan Hyden 


successfully prosecuted complex fraudulent-
transfer claims to recover ASARCO’s 
controlling interest in Southern Copper 
Corporation, which its parent companies (three 
entities referred to collectively as the “Parent” in 
the Fifth Circuit opinion and in this summary) 
had directed it to transfer to the Parent itself.  
The judgment against ASARCO’s Parent, 
valued at between $7 and $10 billion, was the 
largest fraudulent-transfer judgment in chapter 
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11 history.  After 52 months in bankruptcy, 
ASARCO emerged pursuant to a plan of 
reorganization in late 2009 (funded by its Parent 
as a result of the fraudulent-transfer recovery) 
with little debt, $1.4 billion in cash, and the 
successful resolution of its environmental, 
asbestos, and toxic-tort claims. 
 
 In their final fee applications, Baker 
Botts and Jordan Hyden sought (1) lodestar fees, 
(2) expenses, (3) a 20% fee enhancement for the 
entire case, and (4) fees and expenses for 
preparing and litigating their final fee 
applications.  ASARCO, once again controlled 
by its Parent, vigorously objected to the fees, 
going so far as to issue a discovery request 
covering every document Baker Botts produced 
during the 52-month bankruptcy.  No ASARCO 
objection to Bakers Botts’s core fees was joined 
by the United States Trustee. 
 
 The Bankruptcy Court rejected all of 
ASARCO’s objections to the core fee request 
and awarded more than $113 million to Baker 
Botts and $7 million to Jordan Hyden for core 
fees and expenses.  The Bankruptcy Court also 
approved percentage-fee enhancements for the 
work they performed on the fraudulent-transfer 
litigation but not on the remainder of the 
bankruptcy case, which, while good, was not 
superlative enough to warrant fee enhancements 
under like the fraudulent-transfer work.   
 
 These fee enhancements amounted to an 
additional $4.1 million for Baker Botts and over 
$125,000 for Jordan Hyden.  The Bankruptcy 
Court’s calculation was based on “rare-and-
exceptional” performance and results in the 
adversary proceeding and a finding that the 
standard rates charged by Baker Botts were 
approximately 20% below the appropriate 
market rate.  Finally, the Bankruptcy Court 
authorized fees and expenses for the firms’ 
litigation in defense of their attorneys’-fee 
claims, resulting in another $5 million (plus 
expenses) to Baker Botts and over $15,000 to 
Jordan Hyden. 
 
 The District Court affirmed the fee 
enhancements, agreeing that the fees charged by 
Baker Botts and Jordan Hyden to defend their 
core fees were compensable, and did not disturb 
the Bankruptcy Court’s authorization to seek an 


award of appellate fees for the same purpose. 
However, the District Court also held that 
attorneys’ fees were improperly awarded for 
Baker Botts’s pursuit of its fee enhancement, 
remanding to the Bankruptcy Court the issue of 
whether any of the firm’s $5 million defense-fee 
award related to the enhancement awared.   
 
 On remand, the Bankruptcy Court 
concluded that 100% of the defense-fee award 
compensated Baker Botts for defending core 
fees incurred in connection with the case.  On 
appeal, the District Court affirmed the final 
award.  ASARCO then appealed to the Fifth 
Circuit. 
 
 The Fifth Circuit approved the fee 
enhancements over ASARCO’s objections, 
which included, inter alia, that (1) such fee 
enhancements are not permitted under the 
Supreme Court’s opinion in Perdue v. Kenny A. 
ex rel. Winn, 559 U.S. 542 (2010); (2) in the 
alternative, the judgment the firms obtained in 
the fraudulent-transfer litigation was not “rare 
and exceptional”; and (3) in the alternative, a 
“rare-and-exceptional” result is not alone 
sufficient to warrant fee enhancements.  The 
Fifth Circuit clarified that Perdue pertained to 
fee-shifting in civil-rights cases, and that it had 
had already ruled in In re Pilgrim’s Pride Corp., 
690 F.3d 650 (5th Cir. 2012) that Perdue did not 
overrule Fifth Circuit precedent authorizing fee 
enhancements in bankruptcy cases. 
   
 The Fifth Circuit went on to summarily 
reject ASARCO’s contention that the firms did 
not achieve a “rare-and-exceptional” result, 
stating that it did “not disagree with the lower 
courts’ effusive evaluations of the results 
obtained.”   
 
 The Fifth Circuit also rejected 
ASARCO’s argument that fee enhancements are 
impermissible for “rare-and-exceptional” results 
alone.  ASARCO had supported its argument by 
citing prior Fifth Circuit cases that all, it argued, 
had additional factors contributing to the 
enhancement, such as the debtor’s consent, or 
below market rates.  The Fifth Circuit disagreed 
with ASARCO’s interpretation of its prior 
opinions, stating that “[i]n none of the three 
cases did this court state that some “plus factor” 
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beyond exceptional performance and results was 
required for a fee enhancement.” 
 
 Despite approving the firms’ fee 
enhancements, the Fifth Circuit ruled in 
ASARCO’s favor with respect to the fees 
awarded to the firms for defending their fee 
applications.  The Fifth Circuit explained that 
"Congress designed fee-shifting provisions" so 
"the losing party should bear the full costs of 
counsel for the winner,"  but "[i]n bankruptcy, 
the equities are quite different.  Both the debtor 
and creditors have enforceable rights, and there 
is a limited pool of assets to satisfy those rights 
and compensate court-approved professionals; in 
certain cases, moreover, professionals paid from 
the debtor's estate represent competing interests. 
No side wears the black hat for administrative 
fee purposes.  In the absence of explicit statutory 
guidance, requiring professionals to defend their 
fee applications as a cost of doing business is 
consistent with the reality of the bankruptcy 
process.” 
 
 However, the Fifth Circuit followed this 
ruling by warning that "[t]his opinion should not 
be read as encouraging tactical or ill-supported 
objections to fee applications.  The Bankruptcy 
Code and rules require ample documentation of 
fee requests in part to deter satellite litigation.  
We are confident that bankruptcy courts, 
practicing vigilance and sound case 
management, can thwart punitive or excessively 
costly attacks on professional fee applications."  
 
ACTUAL AND NECESSARY EXPENSES 


In re ATP Oil & Gas Corp., Case No. 12-
36187 (S.D. Tex. Mar. 18, 2014). 
 
Issue: Whether services provided by a third 


party at the debtor’s direction constitute 
actual and necessary expenses of the 
estate even if such services are 
ultimately unprofitable for the estate. 


 
 After filing for bankruptcy, ATP Oil & 
Gas entered into an “Amendment to Work 
Order” with Omega under which Omega agreed 
to perform postpetition repair-and-maintenance 
work for ATP.  Most of the services or materials 
provided by Omega under this contract relate to 
a production platform known as the “ATP 


Innovator,” which was later ordered to be “shut-
in” by the U.S. Bureau of Safety and 
Environmental Enforcement.  ATP timely 
complied with the shut-in order, and Omega 
continued to perform repair-and-maintenance 
work on the Innovator as well as work related to 
making the platform safe for abandonment.  All 
of Omega’s work completed after ATP informed 
Omega the Innovator was being shut-in was 
deemed by ATP or a representative of ATP to be 
essential to making the platform safe for 
abandonment, and Omega performed that make-
safe work at the direction of an inspection 
company that was working as ATP’s 
representative.  
  
 ATP did not dispute the amount owed to 
Omega or the quality of its work.  Despite these 
uncontroverted facts, ATP objected to Omega’s 
application for administrative expenses, arguing 
that Omega’s work should be reviewed with the 
benefit of hindsight and, in hindsight, some of 
the work that it directed Omega to perform did 
not actually benefit the estate.   
 
 The Bankruptcy Court rejected ATP’s 
hindsight-benefit standard and ruled that Omega 
was entitled to an administrative expense for all 
of the postpetition services it provided to ATP.  
The Bankruptcy Court’s analysis divided 
Omega’s services into three categories: (1) pre-
shut-in expenses; (2) post-shut-in maintenance 
and repair; and (3) make-safe work. 
 
 ATP challenged Omega’s application 
for pre-shut-in expenses, arguing that Omega’s 
repair and maintenance did not enhance ATP’s 
ability to produce.  The Bankruptcy Court flatly 
rejected the idea that enhancing ATP’s ability to 
produce was a requirement to qualify as an 
administrative expense.  The Bankruptcy Court 
also noted that Omega’s repair-and-maintenance 
work was necessary to ATP’s efforts prior to 
shut-in to sell the Innovator and related 
properties.  Further, the Bankruptcy Court 
explained that “[t]he fact that ATP did not 
ultimately sell the Gomez Properties and realize 
a profit is not dispositive. The estate does not 
need to actually profit from Omega’s services in 
order to qualify as a “benefit” under Section 
503(b)(1)(A).  A debtor in possession must pay 
for the use of a nondebtor's property, even where 
the use turns out to be unprofitable.  Likewise, 
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Omega is entitled to an administrative expense 
for its postpetition services, even where the 
services turn out to be unprofitable for the estate. 
Omega’s pre-shut-in services were deemed 
necessary by ATP to maintain the platform so 
that it could be sold to a third party for the 
benefit of the estate.”  
 
 ATP challenged Omega’s post-shut in 
maintenance and repair for the brief period 
between the date ATP commenced shut-in and 
the date ATP’s representative instructed Omega 
to begin safe-out work because Omega should 
have known about the shut-in order and realized 
that such services would not be beneficial to the 
estate.  However, ATP’s representative directed 
Omega to do such repair-and-maintenance work 
on those days.  The bankruptcy court stated that 
“[d]enying an administrative expense like this 
would require vendors to determine whether and 
which of its services would provide a ‘benefit to 
the estate’ and require them to constantly second 
guess the debtor’s business judgment. This 
requirement would chill the vendor's willingness 
to provide goods and services, and ultimately, 
frustrate the goal of rehabilitation.” 
 
 Finally, ATP challenged administrative 
expenses for Omega’s safe out work, arguing 
that, while it had a legal obligation to fulfill 
certain environmental responsibilities under the 
shut-in order, a non-debtor did as well, and the 
fact that such expenses could be recovered from 
such non-debtor should preclude giving rise to 
an administrative expense claim against the 
debtor’s estate.  The bankruptcy court once 
again rejected ATP’s argument, holding that 
“[t]he fact that [the non-debtor] also had a legal 
obligation to make the platform safe for 
abandonment does not affect ATP’s 
obligations.”  Quoting its prior opinion in  In In 
re Am. Coastal Energy Inc., 399 B.R. 805, 811 
(Bankr. S.D. Tex. 2009) the Court 
held that “expenditures for remedying violations 
of environmental and safety laws are necessary 
to preserve the estate, regardless of whether 
liability for the state law violation first occurred 
before or after the filing of a bankruptcy 
petition.” i 
 
 


 
 


 
 
 
 
 
 
 
 
 
 
 
 
                                                 
i The authors wish to acknowledge Brandon J. 
Tittle of Winstead PC and Michael K. Riordan of 
Gardere Wynne Sewell LLP for their assistance 
in preparing these materials. 
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RECENT NOTEWORTHY EXEMPTION CASES 


 


Exemptions play an important role in bankruptcy cases, since allowing debtors to retain certain assets 


deemed essential to daily life promotes the debtor’s ability to receive a fresh start.  On the other hand, 


exemptions take assets away from the pool of property to be liquidated for the benefit of creditors.  The 


past year has been a banner year for cases interpreting exemption provisions, with the vast majority of these 


cases involving claims of homestead exemptions.   


Viegelahn v. Frost (In re Frost), 12-50811 (5th Cir. March 5, 2014) 


The debtor elected Texas exemptions in his chapter 13 bankruptcy case.  He sold his homestead after the 


bankruptcy filing but before the case was closed.  He did not reinvest the proceeds in another homestead or 


exempt asset within the 6 month period provided under Texas law.  The trustee argued that the proceeds 


became non-exempt after six months and obtained a court order requiring the debtor to add the proceeds to 


the plan base.  The bankruptcy court upheld the trustee’s objection and the district court and Fifth Circuit 


affirmed.  The Fifth Circuit rejected the debtor’s argument that exemption rights are fixed via a “snapshot” 


on the petition date, finding instead that compliance with the state law authorizing the exemption is required 


during the entire pendency of the chapter 13 case. 


 


In re Garcia, 499 B.R. 506 (Bankr. N.D. Tex. 2013) 


 


Debtors filed bankruptcy in February 2011 and claimed an exemption under Section 41.001(a) of the Texas 


Property Code for their homestead.  In September 2012, Debtors moved for authority to sell their 


homestead, a sale that would net $64,000.00.  Debtors claimed the entire amount as exempt and proposed 


that the equity be distributed to them.  The proceeds were not re-invested in a new homestead.  Because the 


debtors’ plan included monthly payments on the pre-petition mortgage arrears, the debtors moved to modify 


their plan and proposed to keep the $64,000.00 in proceeds as part of the modification. 


 


In order to determine whether the proposed plan modification would pay the unsecured creditors at least as 


much as they would receive if the estate were liquidated in a chapter 7, the court considered the effective 


date to be the effective date of the modified plan, not the original plan.  The court concluded that the 


exemption was not forever fixed when claimed, but that the homestead proceeds were still property of the 


estate but it was shielded from creditors until the 6-month re-investment period lapsed, at which point the 
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proceeds were no longer shielded.  The court held that in chapter 13 cases, the bankruptcy neither expands 


nor reduces a debtor’s exemption rights. 


 


The court held that the trustee’s failure to object to the debtors’ exemption of the proceeds at the time of 


the sale did not have a res judicata effect.  The key to whether res judicata would apply was whether a 


debtor disclosed his intent to take an act that arguably deviates from controlling law.  The court stated that 


the order could have been read to mean that the debtors would retain the sales proceeds subject to the time 


limitation of 41.001(c). 


 


In re D’Avila, 498 B.R. 150 (Bankr. W.D. Tex 2013)  


 


Debtor filed under Chapter 7 of the Bankruptcy Code claiming an exempt homestead.  At the time of the 


filing, the Debtor was a party to a divorce proceeding in which an order had been entered requiring the sale 


of the homestead.  Accordingly, the Debtor filed an application to sell the homestead in her bankruptcy 


case to comply with the divorce court order.  The trustee objected, requesting that the Court extend the 


deadline by which the trustee could object to the Debtor’s homestead exemption so that the trustee could 


ensure that the homestead proceeds were reinvested in a new homestead within the six month period 


provided under Texas Property Code 41.001(c).  The bankruptcy court analyzed the protection of 


homestead proceeds pursuant to Texas Property Code 41.001(c) and the “snapshot principle” usually 


applied to an exemption analysis.  The bankruptcy court specifically distinguished this case from other 


court opinions in the chapter 13 context, which had held that proceeds not reinvested in a new homestead 


within the six month period had to be devoted to the chapter 13 repayment plan.  The court based its 


distinction on the fact that chapter 7 has no provision incorporating post-petition income (including income 


from exempt sources) into property of the estate (as is found in Bankruptcy Code Section 1306(a)).  


Accordingly, the bankruptcy court held that application of the snapshot principle exempted the home from 


the bankruptcy estate and the trustee could never recover proceeds of the sale of that homestead, whether 


or not the sales proceeds were reinvested within or outside the six month time period provided under Texas 


Property Code 41.001(c).  


 


In re Carlew, 469 B.R. 666 (Bankr. S.D. Tex. 2012) 


 


The debtor’s home was damaged by Hurricane Ike in 2008.  When the debtor’s insurance claim was denied 


under his homeowner’s insurance policy, debtor sued in state court.  A settlement was reached in the case, 


and the debtor’s insurer agreed to pay debtor the sum of $125,000.  After deducting attorney’s fees, the 


remaining proceeds of $73,353.98 would be paid to the debtor.  Two months after receiving the insurance 


proceeds, the debtor filed for bankruptcy.  He had not spent any of the insurance proceeds and continued to 


hold the funds separately.  He claimed the insurance proceeds as exempt pursuant to the Texas homestead 


exemption.   The trustee objected to the exemption.  By the time of hearing on the objection to exemption, 


more than 6 months had passed since the payment of the insurance proceeds to the debtor.  The debtor 


testified that he intended to utilize the insurance proceeds to repair his homestead. 


 


The bankruptcy court found that Texas law regarding homestead exemption allowed the debtor to exempt 


all of the proceeds from the settlement of the lawsuit.  The bankruptcy court further ruled that the homestead 


exemption of the insurance proceeds is not terminated due to the debtor’s non-use of the proceeds for six 


months because the six-month provision of the homestead exemption applies only when the homestead is 


sold. 


 


Law vs. Siegel, ___ U.S. ___ (2014) (Docket No. 12-5196) (decided March 4, 2014) 


 


When the debtor filed for Chapter 7 bankruptcy in 2004, he listed a home in California with a claimed value 


of $363,000 and stated that the property was subject to a first mortgage of $150,000 owed to a bank and a 


second lien for $168,000 owed to “Lin’s Mortgage & Associates.”  Because the value of the two mortgage 
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liens, together with California’s homestead exemption of $75,000, was greater than the value of the house, 


there was nothing available for distribution to the debtor’s general unsecured creditors.  


 


It was discovered in subsequent litigation that the second mortgage lien did not exist.   The trustee expended 


more than $500,000 in fees and costs investigating and litigating the second lien which involved a Lili Lin 


of Artesia, California who denied loaning the debtor any money and a Lili Lin of China who most likely 


did not exist.  The house sold for about $680,000 and only one creditor timely filed a proof of claim (the 


claim was settled for $120,000.)  The trustee sought to surcharge the homestead exemption in order to be 


reimbursed for his legal expenses.  The bankruptcy court ordered that the debtor’s homestead must be 


surcharged in its entirety.  The BAP and the Ninth Circuit affirmed.   


 


The Supreme Court reversed, noting that Bankruptcy Code Section 105(a) grants a bankruptcy court 


authority to “issue any order, process, or judgment that is necessary or appropriate to carry out” the 


provisions of the Bankruptcy Code and that the court has inherent power to sanction abusive litigation 


practice but that a bankruptcy court may not contravene a specific statutory provision.  As Bankruptcy Code 


Section 522(k) expressly states that a homestead exemption is “not liable for payment of any administrative 


expense,” the court exceeded the limits of its authority under Section 105(a) and its inherent powers.  The 


Court’s ruling in Marrama would not have led to a different result, as its dictum only “suggests that in some 


circumstances a bankruptcy court may be authorized to dispense with futile procedural niceties in order to 


reach more expeditiously an end result required by the Code.”   


 


The bankruptcy court still has various sanctions available to enforce its judgments: (i) it can deny a 


discharge under Bankruptcy Code Section 727(a); (ii) it can impose sanctions for bad-faith litigation 


conduct under Federal Rule of Bankruptcy Procedure Section 9011; (iii) it can further sanction under 


Bankruptcy Code Section 105(a); (iv) it can enforce a monetary sanction that survives the bankruptcy case 


through the normal procedures for collecting money judgments; and (v) it can refer fraudulent conduct in a 


bankruptcy case for criminal prosecution under 18 U.S.C. Section 152. 


 


In re Cowin, Case 13-30984 (Bankr. S.D. Tex. March 21, 2014) 


 


This case involved a trustee’s objection to the debtor’s homestead exemption pursuant to 522(o).  In a 


lengthy opinion, the court discussed the elements necessary to satisfy this statutory provision as well as the 


form of relief that should be awarded if the elements are satisfied.  The elements as determined by the court 


are:  (1) the debtor disposed of property within 10 years of the filing of his case (in this case it occurred 


within 2 years); (2) the debtor disposed of property which was non-exempt (a 2010 Note which debtor used 


to apply to the purchase of his condo); (3) the nonexempt property was used to pay for a portion of his 


homestead; and (4) the debtor disposed of non-exempt property with the intent to hinder, delay or defraud 


his creditors (the court went through 13 badges of fraud and determined that the trustee had shown 9 of the 


13.) 


 


The bankruptcy court ultimately determined that the elements of Section 522(o) had been satisfied and 


sustained the objection.  The court ruled that the homestead exemption would be reduced by the value of 


the non-exempt asset used for the acquisition of the home ($236,000 – which amount was in excess of 


debtor’s equity in the property.)  The court then imposed an equitable lien on the homestead in favor of the 


trustee that could be immediately foreclosed upon and also required the debtor to provide “adequate 


protection” to the trustee until the property was sold or debtor vacated the premises.  The adequate 


protection consisted of the debtor’s payment of all mortgage payments, HOA fees, property taxes, insurance 


and other ongoing expenses (plumbing and electrical) necessary to preserve the estate’s interest in the 


property. 


 


Cipolla v. Roberts (In re Cipolla), 2013 WL5596848 (5th Cir.  Oct. 14 2013) (unpublished). 
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The debtor was a lawyer licensed in Texas and Missouri.  He acquired a partial interest in residential 


property in Missouri in 1985 and acquired the rest in 1995 as a gift from his parents.  In 1999 he used a 


home equity loan on the previously unencumbered Missouri property to purchase real property on South 


Padre Island as a recreational and retirement property.  Debtor made the South Padre property his principal 


residence in 2001.  Debtor borrowed additional sums against the Missouri property ($16,000 in 2002 and 


$56,000 in 2005) while the Texas property remained unencumbered.  Debtor also amassed substantial 


unsecured debts from 2000 through 2009. The debtor filed for bankruptcy and claimed the Texas property 


as his homestead.  The trustee objected to the exemption to extent that it was purchased with funds borrowed 


against the Missouri property pursuant to Bankruptcy Code Section 522(o). 


 


The bankruptcy court sustained the trustee’s objection and the district court affirmed most of the bankruptcy 


court’s ruling.  The Fifth Circuit remanded because the bankruptcy court erred in imputing knowledge of 


homestead exemptions to the debtor because he was a lawyer (the debtor’s practice was limited to mediation 


and arbitration.  On remand, the objection to the exemption was again sustained by the bankruptcy court 


and affirmed by the district court.  On appeal, the Fifth Circuit held that the four badges of fraud found by 


the bankruptcy court were sufficient evidence that the debtor’s property was transferred with the intent to 


hinder, delay or defraud creditors. 


 


Debtor’s disposal of the property fell under the Texas Uniform Fraudulent Transfer Act (TUFTA) even if 


it was not an actual transfer of property because TUFTA encompasses every mode of disposing of property.  


The Fifth Circuit found that the bankruptcy court did not err in considering the entire course of the debtor’s 


finances after the transfers at issue were made, but transfers closer in time to the transfer were clearly more 


relevant than later ones.  The bankruptcy court was allowed to use the debtor’s demeanor in judging 


credibility.  Also relevant was the significant amount of debt incurred close in time to the Texas property 


purchase. 


 


In re Thaw, 496 B. R. 842 (Bankr. E. D. Tex. 2013) 


 


Debtor filed a chapter 7 bankruptcy, listed a lavish homestead as an asset, and agreed that exemption of his 


homestead interest was capped pursuant to 11 U.S.C. Section 522(p).  The trustee argued that the debtor 


engaged in intentional fraud that would entirely extinguish his exempt interest in his home under 


Bankruptcy Code Section 522(o).  The non-debtor spouse claimed she had an exempt interest in their 


homestead that was not capped by Section 522(p) or extinguished by Section 522(o). 


 


At a time when a former business partner was suing the debtor for his portion of guaranteed business debts, 


new business entities were formed in the name of the debtor’s spouse, but the debtor managed all operations 


of the new business entities.   Around the time that the former business partner was receiving a final 


judgment against the debtor, the debtor and his spouse entered into a contract to build a $2 million home.  


The court found that payments were made on the home through a series of sham transactions from these 


new business entities meant to defraud, hinder or delay debtor’s creditors.  The court found that the debtor 


concocted an elaborate scheme to funnel non-exempt assets into his exempt homestead in a way that would 


be difficult for creditors such as his former business partner to detect or trace.  The court concluded that the 


requirements of Section 522(o) were met and reduced the debtor’s homestead exemption to $0. 


 


The court also rejected the non-debtor spouse’s argument that she had a separate, vested homestead property 


right that did not enter the debtor’s estate and that was not subject to the limits provided by Sections 522(o) 


and 522(p). 


 


Kim v. Dome Entertainment Center, Inc. (In re Kim), No. 10-10882 (5th Cir. April 9, 2014) 


 


The debtor purchased a home in Texas for $1 million at a time when litigation was pending against him in 


California.  Approximately two years after he purchased the residence, a judgment was entered against him 
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for more than $5 million.  The judgment creditor instituted an involuntary bankruptcy proceeding against 


him to collect the judgment and argued that the homestead exemption was capped pursuant to Bankruptcy 


Code Section 522(p) because it was purchased within 1215 days prior to the filing (and did not include 


equity rolled over from a prior homestead).  The debtor then sought a declaratory judgment to determine 


his interest in the bankruptcy estate and to determine the rights and claims of his non-debtor spouse to the 


residence by virtue of her claim that it constituted her homestead under Texas law.  The bankruptcy court 


held that the non-debtor spouse did not have a “separate and distinct exempt homestead interest in the 


property that would entitle her to compensation or to prevent the sale of the property.”  The district court 


affirmed the bankruptcy court ruling that the wife as a non-debtor could not assert homestead rights to 


prevent the forced sale of the residence.  The debtor and his non-debtor spouse appealed the decision to the 


Fifth Circuit. 


 


The Fifth Circuit held that upon filing, Section 541 brought into the estate all interests (i.e. the fee interest 


and the homestead interest) of the debtor and the non-debtor spouse. While there are provisions of the Texas 


Constitution and Texas Property Code which protect homesteads from forced sale for the repayment of 


debts,  the Bankruptcy Code permits the forced sale of estate property.  The homestead protection of a non-


debtor spouse has no impact on determining the extent of estate property under 522(p).  The Fifth Circuit 


expressly declined to decide whether the non-debtor spouse might be entitled to compensation under 


Section 363 (j) when a forced sale occurs. 


 


Brundage v. Anderson (In re Brundage) No. 12-3453 (Bankr. S.D. Tex. March 7, 2014) 


 


The debtor filed for bankruptcy and sought to avoid an invalid second lien on his homestead.  The holder 


of the second lien had also purchased the first lien on the property from its previous owner.  The mortgage 


holder argued that the debtor should be judicially estopped from claiming the land as homestead because 


the debtor signed the second lien note, deed of trust and HUD settlement agreement.  The court found that 


this argument lacked merit because the debtor never asserted in the documents that the property was not his 


homestead.  Additionally, the mortgage holder was charged with knowledge that the debtor used and 


intended to use the property as his homestead due to the fact that the mortgage holder was an active 


participant with the debtor in the debtor’s business activities for many years and personally invested 


substantial funds in loans to the debtor and the debtor’s company.  The court also found that the debtor’s 


claim of homestead was not a personal defense to which the holder-in-due-course doctrine might apply.  


 


In re Stokesberry, 2013 WL4806426 (Bankr. S.D. Tex. Sept. 5, 2013) 


 


The trustee objected to two of debtor’s claimed exemptions – all funds held in a certain checking account 


and a John Deere tractor.  The parties stipulated that the only funds deposited into the checking account 


were social security payments and the debtor’s 401k distribution.  Debtor testified that the tractor was used 


in a land-clearing business that generated in excess of $15,000 in 2012.  Debtor planned to return to this 


work after recovering from a heart attack. 


 


The court overruled the objection to exemption of the tractor finding that Texas Property Code Section 


42.002(a)(3) exempts personal property that constitutes farming or ranching vehicles and implements.  The 


tractor was used to clear brush on the debtor’s property and his neighbor’s property and the court liberally 


construed the exemption statute to permit exemption of the tractor. 


 


The court overruled the objection to exemption of the checking account in part, holding that the social 


security portion was exempt but that the amount attributable to the 401(k) distribution was not exempt.  The 


trustee did not dispute that the debtor’s 401k plan was fully exempt under the Internal Revenue Code, but 


argued that once the debtor received payment into a regular checking account, the funds were no longer 


exempt.  The Texas Turnover Statute provides that a court may not enter or enforce an order that requires 


the turnover of proceeds of or disbursements of exempt property.  The court found that while a court may 
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not require the turnover of proceeds from a 401k plan, once the payment is voluntarily received and 


deposited in a non-exempt account, it becomes non-exempt.  The court’s interpretation gave meaning to 


Section 42.0021(c) of the Texas Property Code which provides for a continuous 60-day exemption for 


distributions from a qualified plan that constitute nontaxable rollover contributions.  The court traced the 


nonexempt funds in the account and used the lowest intermediate balance test because neither party 


suggested a satisfactory tracing method.  This approach created the legal fiction that non-exempt funds 


would be spent before exempt funds.  
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Odes Kim v. Dome Entertainment Center, Inc. (5th Circuit 2014) 


Odes Kim v. Dome Entertainment Center, Inc. (5th Circuit 2010) 


Tax Ease Funding, L.P. v. Thompson (In re Kizzee-Jordan), 626 F.3d 239 (5th Circuit 2010) 


Hersh v. United States, 553 F.3d 743 (5th Cir. 2008) 
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CM/ECF Attorney/Trustee Advisory Committee ‐ Northern District of Texas 2002‐2003. 


Attorney/Trustee Liaison Committee, 2005. 


Creditor representative to the Fort Worth Study Group regarding local practices and proposed rule 


changes ‐ 2007. 
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LATE FILED MORTGAGE CLAIMS IN CHAPTER 13* 
 


May a Secured Creditor File and Have Allowed a Tardily Filed Claim in A Chapter 13 
Proceeding? 


 
Assuming notice to the creditor is adequate, claims against the debtor or his estate must be timely filed in 
a Chapter 13 proceeding.  Only timely filed proofs of claim are entitled to treatment under Chapter 13 
plans.¹  Bankruptcy Rules 3002(c) and 9006(b) establish the deadline for filing the proof of claim in 
Chapter 13 cases.  Currently a proof of claim is timely if filed within ninety days after the first date set for 
the meeting of creditors.  See Fed. R. Bankr. P. 3002(c).  This rule regarding the proof of claim applies to 
a secured or unsecured claim. 
 
A claim is barred, that is not even considered, if it fails to comply with the procedural requirements of 
Fed R. Bankr. P. 3001 governing filing of proofs of claim, including requirements that a claim must be 
timely filed as set forth in the Bankruptcy Code.² 
 
There is nothing in Bankruptcy Rule 3002 to indicate that the bankruptcy courts have any discretion to 
enlarge the statutory time periods.  The “excusable neglect” standard does not apply in this Chapter 13 
context.³  This does not mean, however, that the secured party must file a proof of claim.  The secured 
creditor can elect not to participate in a bankruptcy case and rely on its lien rights.4  But there are 
consequences if a secured creditor elects not to protect its rights to distributions under the Chapter 13 plan 
by failing to file its claim.  It will not be entitled to receive distributions to the extent provided in the 
plan.5 It may be precluded from later challenging plan provisions, even if inconsistent with the 
Bankruptcy Code.6   If the Chapter 13 plan does propose to modify creditor’s secured claim by paying 
creditor less than what creditor believes is owing, then the creditor who objects to such treatment must 
file a timely proof of claim and objection to confirmation, or it will be bound by the confirmed plan.7   
 
Occasionally overlooked by secured creditors is that their prepetition claim is subject to the automatic 
stay even if protected from modifications.8   And under the Bankruptcy Code automatic stay provisions 
postpetition communications geared toward collection of the prepetition debt are prohibited.  The 
automatic stay continues until discharge.9   
_____________________ 
 
*Prepared by Robert Wilson for the 2014 Advanced Consumer Bankruptcy Course  
 
2In re Tucker 174 B.R. 732 (Bankr. N.D. Ill. 2003) 
 
3Jones v. Arross 9 F 3d 79 (10th Cir.1993) 
 
4In re: Macias,195 B.R. 659 (Bankr. W.D. Tex. 1996) 
 
5In re: Dumain, 492 B.R. 140 (Bankr. S.D. N.Y. 2013) 
 
6In re: Summerville, 361 B.R. 133 (B.A.P. 9th Cir. 2007) 
 
7In re: Dennis, 230 B.R. 244 (Bankr. D. N.J. 1999), In re: Stewart, 247 B.R. 515 (Bankr. M.D. Fla. 2000) 
 
8In re: Geiger, 2001 W.L. 34633702 (C.C. E.D. PA) Aff. 55 Appx. 82 (3rd Cir. 2003) 
 
9In re: Singh, 457 B.R. 790 (Bankr. E.D. Cal 2011) 
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The binding effect of a confirmed Chapter 13 pan prohibits creditors from asserting any additional 
interest after confirmation other than as provided for in the plan.10 
 
There is a split of authority on whether the creditor is entitled to a distribution absent a timely filed 
claim.11  This is subject to plan provisions which may require proof of claim prior to distribution.  It is 
also subject to court cases determining that one cannot be a creditor for bankruptcy purposes without 
holding a claim and the ninety day deadline for filing proof of claim must be strictly observed by all 
parties.12   Those cases, as well as the majority of those deciding the issue, hold that in a Chapter 13 case 
the court has no discretion to enlarge the time under Fed. R. Bank. P. 3002(c) for a creditor filing a proof 
of claim other than in the case of a claim by a governmental entity, an infant or an incompetent person.13    
See generally Chapter 14 Practice and Procedure, 8:2 Thomson Reuters 2013 2d Ed.   
 
An issue exists as to whether a late filed claim must be objected to for it to be disallowed.  Many courts 
hold that the secured claim filed after the bar date in a Chapter 13 case is subject to disallowance on that 
basis.  That is, an objection must be filed, or its allowed by default.14  
 
As with any other limitation statute, untimeliness is an affirmative defense with the responsibility for 
seeing the issue resting on the party who objects to the claim.15  A number of orders have been signed by 
courts around the State because no one objected to them being entered. 
 
CONCLUSION:  ALTHOUGH OCCASIONALLY IGNORED, BANKRUPTCY COURTS HAVE 
NO DISCRETION TO ALLOW A LATE FILED SECURED CLAIM IN A CHAPTER 13 PLAN. 
  
See In re: Hogan, 346 B.R. 715 (Bankr. N.D. Tex. 2006).  Judge Stacey Jernigan provides an excellent 
discussion of late filed claims.  


 
 


 
 
____________________ 
 
 
10In re: Gellington, 363 B.R. 497 (Bankr. N.D. Tex. 2007) 
 
11Compare In re: Moehring, 485 B.R. 571, Bankr. S.D. Oio 2013), In re: Jurado, 318 B.R. 251 (Bankr. D.P.R. 2004); In re: 
Mehl, 2005 W.L. 2806676 (Bankr. C. D. Ill. 2005); In re: Dumain, 492 B.R. 140 (S.D. NY 2013) 
 
12 In re: Kelley, 259 B.R. 580 (Bankr. E.D. Tex 2001); In re: Hogan, 346 B.R. 715 (Bankr. N.D. Tex. 2006) 
 
13In re: Mickens, 2005 W.L. 375661 Bankr. D.C.) 
 
14In re: NWONWU, 362 B.R. 705 (Bankr. E.D. Va. 2007), In re: Nealey, 2011 W.L. 1485541 (Bankr. E.D. Va.) 
 
15In re: Jensen, 232 B.R. 118 (Bankr. N.D. Ind. 1999) 
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'716 Stephen G. Wilcox, Bassel & Wilcox, P.LL.C., Fort Worth, TX, for Ford Motor Company
in Hogan Case,


Thomas Dwain Powers, Office allhe Standing Chapter 13 Trustee, Irving, TX, Standing
Chapler 13 Truslee.


Gwendolyn E. Hunt, Dallas, TX, for Debtor Gloria Jean Johnson.


Opinion


MEMORANDUM OF OPINION


STACEY G.C. JERNIGAN, BankruplcyJudge.


Introduction
Before the court for consideration are two motions filed in two unrelated Chapler 13 cases that


involve virtually Identical facts anti legal quesllons that have been argued together to the court:


(a) a Motion to Compel Payments to Secured Creditor filed by Ford Molor Company r'FMC") in
the case of In re Jerry and Cynthia Hogan, Case No. 04-82C31-$GJ--13; and (b) a Motion for


Leave 10 File and Allow Late-Filed Proof of Claim filed by Creditor Deutsche Bank Trust


Company Americas, as Trustee, formerly known as Bankers Trust Company, as Trustee


("DBr') in the case of In fe Grona Jean Johnson, Case No. 05-36433-SGJ-13. The relevant


~717 fads are: (a) these Bre Chapter 13 cases; (b) In which certaln secured creditors (one with
a security Inlerest in a debtor's car and one with a security interest In a debtors homestead)


did not file proofs of claim in the cases by Ihe court-noticed bar date for the flUng 01 proofs of
claim; and (c) the secured credilors, post.confirmalion, now argue that they should be allowed


late-filed proofs of claim, with regard to which they should be entilled to treatmenUpayments


under the Chapter 13 plans (necessarily requiring post-confirmation modification of the Chapter


13 plens). The secured creditors argue primarily that Bankruplcy Rule 3002(a) governs their


situations, It provides specirlcally that "[ajn unsecured creditor or an equity security holder must
file a proof of claim or Interest for the claim or Interest to be allowed" (emphasis added) except


as provided in certain olher Rules Ihat are nol relevant. By impllcallon, the secured creditors


argue, a secured creditor need nollile a proof of claim in Chapter 7, 12, or 13, and ought 10 be
able to come in al any lime during a Chapter 13 case and file a proof of claim which should be


paid under a plan, unless objected to for reasons other Ihan untimeliness. The Chapler 13
Irustee has objected 10 the secured credllors' motions. The Chapter 13 trustee argues that 11


U.S.C. fi 502{b}(9) is the more relevant authority and that It dictates only timely filed proofs of
claim are entitled to receive treatment under Chapter 13 plans (with certain exceptions nol


relevant here~meanlng secured creditors must timely file proofs of dalm in Chapter 13 if thay
want to receive treatment under the plan.


The court held a hearing on June 16, 2006, and upon the evidence and arguments presented,


the court makes the following findings of facl and conclusions of law.


Jurisdiction
The court has jurisdiclion over these matlers pursuant to 28 u.s.c. 99 1334 and 157. This is a


core proceeding as contemplated by 28 U.S.C. 9 157(b)(2)(A), (B), and (0). This memorandum
opinion encompasses the court's findings of facts and conclusions of law pursuant to Federal


Rules of Bankruptcy Procedure 7052 and 9014. Vllhere appropriate, a finding of fact shall be
construed as a conclusion of law and vice versa.


Issue
Under the Bankruptcy Code and Federal Rules of Bankruptcy Procedure, must a secured
creditor timely file a proof of claim in order to be entilled to receive treatment under B debtor's
Chapter 13 plan?


Facts


A. Hogan Cas&.


Jerry and Cynthia Hogan (Ihe "Debtors") filed for bankruptcy protection on November 3, 2004.


FMC was listed as a creditor on Debtors' Schedule D secured by a 1997 Ford Explorer (with an
516,672.00 claim, of which $6,150 was secured and $12,522 was an unsecured deficiency).
On December 6,2004, Debtors' Section 341 Meeling of Creditors was held and concluded.


The bar dale for filing proofs 01 claim was March 7, 2005. The court confirmed the Deblors'
Chapter 13 plan on November 28, 2005 and also enlered an Order on Debtors' Objection to


Claims contained in the plan on the sarna dale, disallowing each of the claims to which the
Deblors objected in their plan (including FMC's). 1


On January 30, 2006, FMC filed a proof of claim. FMC does not deny thai it -718 received
nolice of the Debtors' bankruplcy filing, the claims bar date, the plan and orders connrming the
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plan and sustaIning the Claim objections in the plan. To dale, FMC has received no
disbursements since the filing of its claim.


FMC filed lis Motion to Compel Payments to Secured Credilcr ("FMC's motion") on May 16,


2006. FMC maintajns that there is no statutory or rule-Imposed deadline lor the filing of a claim


by a secured creditor. FMC further argues that once a claim is filed, unless and until there is an
objection, the (ruslee should make payments 10 FMC as a secured claimanl


On June 2,2006, the court mistakenly signed a prematurely uploaded order granting FMC's
mollon. The objection period did nol expire until June 7, 2006. The Chapter 13 trustee filed a


response to FMC's moUon on June 6, 2006, complaining of the molion's and claim's


untimeliness and otherwise questioning whether FMC's proof of claim should be allowed in
light of a prior order entered in the case disallowing any claim for FMC in light of FMC's failure


to file a proof of claim. 2 In such motion, the truslee requested a hearing on the mailer. The


court has since held such hearing on June 16, 2005 and vacated, on June 21, 2006. the prior
June 2, 2006 order granting the relief requested.


B. Johnson Case.


Gloria Jean Johnson (the ~Oebtor") filed for bankruptcy protection on June 6, 2005. A


predecessor to DBT (Wendover Financial SelVices) was listed as a cteditor on Debtor's


Schedule 0, secured by a deed of trust on the Debtor's homestead at 5325 Wooten Drive, Fort
Warth, Texasl (with a $6a,529.00 claim, with regard to which the collaleral had a value of
$84,300.00). On July 26, 2005, Debtor's Section 341 Meeting of Creditors was held and


concluded. The bar dale for filing proofs of claim In Ihe case was October 19, 2005. On March


17. 2006, the Debtor flied an amended plan that, like the Hogan plan, contemplated no
treatment of the secured lander's claim (at the sc;heduled amount of 5aa,529.00) and


arrearages (specified to be S10,OOO)and, In Fact, objected to the secured lender's claims for
the reason that "No Proof or Claim Filed." This plan was ultimately confirmed without objection


by the secured fender. On April 11. 2006, 08T filed ils Motion for Leave 10 File and Allow Late


-Filed Proof of Claim, asserting a $12.144.43 arrearage and requesting permission to file an


overall $79,215.30 secured proof of daim, presumably so that it might receive treatment under
the Debtor's plan. 4


DBT does not deny that it received notice of the Debtor's bankruptcy filing, tile claims bar date,
or other pertinent pleadings.


OBT makes similar arguments as FMC: that there is no statutory or rule-imposed deadline for
the filing of a proof of claim by a secured creditor in e Chapter 13 case. The trustee filed a


response to OaT's motion on April 26, 2006. and in such motion opposed OaT's request for


relief and requested a hearing on the matler. The court held such hearing, In conjunction wIth
the Hogan hearing, on June 16, 2006.


"719 Analysis


A. Does a secured creditor need to fife a proof of claim to receive a d;strlbution under a
Chapter 13 debtors plan?


The Issue before the court presents a question of stetutory interpretation. as well as evaluation
of Ihe interlocking nature of the Bankruptcy Code and Federal Rules of Bankruptcy Procedure.


1 The court begins with Chapter 5, Section 501{a) of the Bankruptcy Code, which dictates
thaI "[a} creditor or an indenture trustee may file a proof of daim:5 11 U.S.C. S 501(a)
(emphesis added). Under SecUon 501 (a), any creditor mey file a proof of claim. See In re
Jurado, 316 B.R. 251, 254 (Bankr.D.P.R.2004). Then, looking to 11 U.S.C. 9 502(a), "[a] claim
or interest, proof of Which is filed under section 501 of this litle, is deemed allowed, onless a


party in interest, Including a creditor of a general partner in a partnership that is a debtor In a
case under chapter 7 of this title, objects." Thus, If a proof of claim is filed in accordance with


Section 501, the claim Is deemed allowed unless a party In Interest objects. 11 U.S.C. S 502
(a); see In re Wainde/, 65 F.3d 1307, 1313 n. 2 (5th Cir.19S5). These two provisions provide


the springboard upon which claim evaluation hlnges.


However. Federal Rule of Bankruptcy Procaduro 3002(a), governing the necessity for filing a
proof of claim or Interest, at first blush, appears 10throw a wrench Into the analysis, as it


merely requires the filing of e proof of claim by unsecured creditors or equity security holders


for a claim or interest to be allowed, barring a few exceptions that are inapplicable here. 6 One
must probe further into the Code to reconcile Seclions 501 and 502 with Bankruptcy Rule 3002
(a).


2 3 Fast forwarding from Chapler 5 to Chapter 13, under Section 1326(b)(2), the
trustee is obli~ated to make distribution to creditors "In accordance with the plan: Federal Rule
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of Bankruptcy Procedure 3021 dictates thai this "dlslnbulion shall be made 10creditors whose


claims have been allowed .• This rule applies to all chfJple~. "Thus, even though a secured


aeditor might choose 10'ride through' Q bankruptcy case by refusing to lila Il claim,1 [this)


bankruptcy rule appears to mandale that the credllor may receive distributions oul of the plan
cofy /fit holds an allowed claim." In Ie Macias, 195 B.R. 659. 660-61 (BankrW.D.Tex.1996)


(cllations omitted) (emphosls added). Thus, filIng a proof of dalm Is a prerequlslle 10the


dalm's allowance. Id. al661 (ciline °720 In re Simmons. 765 F.2d 547, 551 (5th Cir.19BS)


(cilation omitted»). G In sum, if a creditor eleels not to fila a dalm, then II also elects nol to be
paid under the ptan. Id, at 662; see (" re Baldfidge. 232 B.R. 394,396 (Bankr.N,D.lnd.1999)


rel]n order to rcc:civo 1Idistribulion under B confirmed Chapter 13 plan, even secured creditors
must first me a proof of claim or have one med on their behalf:).


B. nmeflno.ss,


Having found that a SCClJ1lldcreditor must file a proof of claim to receive B distribution under a


Chapter 13 debtors pllln, IJ Iho court nmv turns 10the applicability of the concept of Ilmeliness
as to such filing.


4 The InltJal euthorily for filing a timely proof of claIm Is found In Federal Rute 01


Bankruptcy Procedure 3002(c). A proof of claim filed In a Chapter 13 case Is timely If filed
within ninety days after the first date set for tho meeUng ofcrnditors. 10 Seo Fed. R. Bankr.P.
3002(c). At first blush, one mIght quesllon the relevanee of Ihls Rule 85 10 Q secured creditor,


since subsecllon (0) of Rule 3002, as earlier stated, only requIres unsecured credllors and


equity security holders to file a proof of claim. However, in 1994, Congress amended the
Bankruplcy Code wllh the Bankruplcy Refonn Ad of 1994 (Iha "1994 Reform1, thereby adding


anolher piece to the claims allowance puzzlo, specifically addressing timeliness for an allowed


claim. Under the 1994 Reform. Congress added to the list of reasons for diStlnowing claims


under Section S02(b), timellness-whereby a claim will be disallowed If there is an objection for
reasons that a .proof of claim Is not Umely filed ..•: 11 U.S.C. 9 S02(b)(9). Taking this


amendment to lis logIcal conclusion, Judgo Granl noted In In re Jensen that:


Whlle lateness is now (] recognized reason for denying a claIm. Ihe Importance of saying this


In 5 502(bl, rather than someplace else, Is that timeliness Is no longer 8 prerequlsfle for


allowing a creditor's dalm. As the process now wortts, a creditor tiles lis dalm, alll ~ 501:


than, through ~ S02ta), thai claim Is deemed allowed, unless II is objected 10.Thus, even lale
dalms am deemed allowed unless objected 10. If an obJl!Ction is filed, lalonoss Is 8 reason
not 10 allow !he claim.


232 B.R. 118, 119-20 (Bankr.N.D.rnd.1999). JUdge Grant concluded that -[1]lmeliness can
no longer be viewed 8S part of the creditor's InlUal bUrden-a prerequISite 10 havJng lis claim


allowed. Inslead, it has become an affirmative derense, with the responsibility for raising tho
issue resting with the party who objects to the claIm." Id. lit 120. Under 9 S02(b)(e), neither
ge(:ured nor unsecured tardily tiled claims In 0 Chapter 13 case j!rc excepled from
disallowance. As one bankruptcy court observed, C[!]r COngress Intended tardily filed ctalms


In chapter 13 to be allowed, they too would have been eKcep!ed from 9 502(b)(9), os were


tardily med daims under I} 726(a).~ In ro Dennis, "721230 B.R. 244. 249 (Bankr.O.N.J.1999).
Section 502(b)(9) has made clear, for ovor a decade now, that a pmof of claim nol Umely
med. rcgElrdlass of whether II Is secured or unsecured, should nol be allowed If there is an
objecUon made on grounds of Umellness. See In fe Jurado. 316 B.A. 251, 254
(Bankr.D.P.R.2004).


S FMC nevertheless asserts that It a secured credltor must file a proof of dalm to rocolve e
distribution under a Chapler 13 plan. then there Is no deadline lor doing such. However, FMC


Ignores Iho relevent case law In the Fifth Clrcuil 'Tnhe Fifth Circuit (has) presumed lhallhe bar
date for filing unsecured claims set out In Rule 3002 ought to apply as wall to secured claims."


In re Macias. 195 B.R. 6S9, 663 (Bankr.W.O.ToK.1996) (citing In re Simmons. 76S F.2d 547,


551 (51h Clr.190S». This court agrees with the Macias court thai the FIfth Clrcuillndeed
suggested In Simmons that Rule 3002(C)'S deadline for proofs of claim applios 10011parties in


Chapler 13. See elsa In re /CeJley.259 B.R. 580. 583-84 (Bankr.E.D.Tex.2001) (in conslrulng


Seclion S02(b)(9) and Fed. R. Bankr.P. 3002(c), Judge Pal1(er held thai the deadline of Fed. R.


Bankr.P. 3002(c) should be striclty observed by all parties). Contra In fe Meh!, 2005 WI..
260GG7G (Banler.C.O.ln. CcL2S, 2005) (decllnlng to hold thai any bar dale applies 10 secured
creditors). While FMC remains secured by its col/alornl, this does not excuse FMC's len month


delay In filing Us proof of claim. To receive a dIstrIbution under tho Doblors' Chapler 13 plan,
FMC needed 10 file such dalm by March 7, 2005; January 3D, 2008 constitutes elctremo


tard/nellS. Slm!/any, 09T nceded to file its proof of claim by Octobor 19, 2005; AprU 11, 2005
constitules extreme lardlness.


e
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The question (hen becomes, undar whal clrQJmstances, If any. can the cour1 allow dalms thai


are filed beyond the bar date. "In a chapler 13 cose, lhc caurt hns no discretion to enlarge the


Ume under F.R. Bankr.P. 3002(c) for a creditor's filing a proof of claim other than In the case of
a dalm by a governmental unll, an Infant, or an incompetent persDn.~ In ra MicJiens. 2005 WL
375661. '1 (Bankr,O.D.C. Feb. 14, 2005) (cftalion omlttod} (omphasis added).


The bankruptcy court In In Ie Mickens, at .1, found thet


Despite F.R. Bankr.P. 3002(a) slallng only that an unsecured cmdIlor must


nle a proof or claIm for the claim to be atiowod, the deadline of Rule 3002(c)


is not Iimlled to unsecured creditors, and the Bankruptcy Code itself makes
clear lhat filing of a timely proof orclaim Is necessary for a helderof a


secured claim 10 havo en allowed secured claim. See In fa Bouce!c. 280 B.R.


533,537-38 (Bankr.D.Kan.2002). Both 11 U.S.C. ~~ 501(a) Clnd 502{a)


contemplate filing of 0 daim in order for the claim to be allowed, and 11


U.S.C. ~ 502(b)(9), whiCh beCame effective on October 22, 1994, requires
disallowance of an untimely claim wilh exceptions Inapplicable here. Boucek.
280 B.R. at 537. While 11 U.S.C. 9 506(d) provides that disallowance of 0


claim as an allowed secured claim solely on the ground of unlimclinoss does


not void tho lian lIacuring the Claim, dIsallowance does bar dislribu\Jons on


that claim under 0 confirmed plan. Boucek 280 B.R. 1I1538. Some Older


decisions hold thaI a secured creditor's taHure 10file a Umely proof of claim


may nol be Invoked 10 bar receipt of dislributions In a chapter 13 case, but
were rendered obsolete by the amendment of ~ 502(b)(9) •...


Id. (foolnotes omltiod).


7 A deblor or a trustee who falls Ilmely 10lile a proof of claim on behalf of B "722 credilor


under Fed. R. Bankr.P. 3004, may obtain an enlargement of tho Rule 3004 deadlino for "ams!!
shown" where "the failure to act was a result of excusable neglece Fed. R. Bankr.P. 9006(b)
(1). However, this procedure Is nol availablo locrnditorn by reason of Rule 9006(b)(3) which


restricts extending the Rule 3002(c) detldlino. See In re Townsvllfe. 268 B.R. 95, 105-06


(Bankr.E.D.Pa.2001). In 1993, the United Stales Supreme Court addressed whether an
atlomey'slnsdverlentlarture 10file a prool of daim within tho court lilot claims bardals


consUlUIes "excusable neglect" within the meaning of Fede,al Rule of Bankruplcy Procedure


9006(b)(1) In Pioneer Investment Services Co. v. Brunswick Associates Umited Partners/lip.
507 U.S. 360,113 S.Cl1489, 123 L.Ed.2d 74 (1993). Ullimately, the Court held thalltcoutd.


Id . .01383, 113 S.Ct. 1489. However, the Court's holding In Pioneer Is inapplicable here.


'Pioneer made clear that Rule 3002(c) \"I<lS excluded from the opera lion of the excusable
neglect standard." In fa StEwart, 247 B.A. 515, 519 (Bankr.M.D.Fla.2000) (clUng Pioneer, 50i


U.S. <:II389 n. 4, 113 S.Ct. 1489). In particular, the Court noted that" '(IJhe excusable neglect'
standart! of Rule 9006(b)(1) governs late filings 01 prool of claim In Chapter 11 cases but not In


Chapler 7 cases." Pioneer, 50i U.S. at 389, 113 S.C!. 1489. Tho Court continued 10explain:


The tlme-ccmpulatrcn Bnd lime-exienslon provlslon of Rule 9006 ... are
genemlly applicable to any time requirement found elsewf1ere in the rules


unl~ss expressly excepted. Subsections (b)(2) and (b)(3) of Rute 900G
enumerate those time requlremenlS excluded from Ihe operation Of the
"excusobto neglect" standard. One of the time roqulroments listed as excepled


In Rule 900!i(b)(3) Is that governing the flfing ofproors of claim In Chapler7
cases. Such fiUngs era governed exclusively by Rule 3002{c). See Rute 9006(b)


(3): In re Coastal Alaska Unes, Inc .• 920 F.2d 1428, 1432 (9th Cir.1990). By
conlrast, Rule 900S(b) docs not make a similar excaptlon for Rule 3003(c),


which .•. establishes the Ume requirements for proofs of claIm In Chapler 11


cosos. Consequently, Rule 9005(b)(1) must be construed to govern Ihe
permlsslbmty of lale rillngs In Chapter 11 bankruplcles.


Pioneer. SOi U.S. al369 n. 4. 113 S.C!. 1489.


a Pioneer made clear thai Rule 3002(C) was excluded from the operallon of !he excusable
neglect standard. See 507 U.S. al389 n. 4. 113 S.Ct. 1489, 1231.Ed.2d 74. Seeefso In re


Stewart. 247 B.R. 515, 519-20 (Bankr.M.D.Fla.2COO). "Rule 9006(b)(1) musl be constroetlto
govern the permissibilJly of late filings In Chapter 11 bankruptcies."ld. See 81so Jones v.


AfToss. 9 F.3d 79. 81 (101h Cir.1993) (holding Ihat excusable ncgled standard applies only In
Chapler 11 cases). A bankropley court does not have the dJ&erellon to anow lale filed claims in


a Chapter 13 caso. 1/1re Ellslon, 120 B.R. 228. 230 (Bankr.M.D.Fla.1990): In ,e Jones, 154
B.R. 61G, 818 (Bankr.M.D.Ga.1993): In Ie Turner, 157 B.A. 904, 910 (Bankr.N.D.Ala.l093). II
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'723 C. So what happens to a securod credItor who falls to rimolyffle a proof of claim in


a Chapter 13 debtor's bankruptcy?


9 In In ra Kressler, 252 B.R 632, 633 (Bankr-E.D.Penn.2000), Ihe bankruptcy court


succinctly summarized the result of II secured creditor failing to liIe a timely proof of claim In a
Chapter 13 debtor's bankruptcy. The court observed:


[Dha failure of a sec:urec:lcreditor 10file a proof 01claim will nol result In the loss
of the creditor's lien and generally speaking, after the bankruptcy case is


concluded, the creditor may pursue the collalerallo satisfy its lien, Estate of


Lel/ocli v, Prudenliallns. Co. of America, 811 F .2d 186, 187-88 (3d eir.198?);


Tarnow, 749 F.2d 81465-67; Malter afBa/dndge. 232 B.R, 394, 395-96


(Banl(r,N.D,lnd.1999); Bisch lv. U.S}, 159 B.R. [546j at 546-50 1(91hCir. SAP
1993)}.


10 11 12 This court recognizes that the holder of a seCllred claim has the option of


relying solely on Us lien In satisfaction of deblor's Indebtedness and to therefore opt to decline
to file a proof of claim jf the secured creditor wants no distribution under a proposed plan. This


court also acknowledges that, .[a] non-filing sBt:ured t:reditor who is not provided for under a


plan Is nevertheless bound to the terms of e plan In the sense that It Is subJet:t to the automatic


stay .... - In re Lee, 182 8.R. 354, 358 (Banlu.S.D.Ga.1995). "[A] Chapter 13 debtor cannot
remain In possession of a seCllred credlLor's collaleral during the pendency of lis plan where


the debtor's plan makes no provision for the creditor's value of Ils security Bnd where the sale
reason for the disallowance of the creditor's secured claim was the credi!ar's failure to file a


timely proof of claim." In re Lee. 182 B.R. 354. 357 (Bankr-S.D.Ga.1995); South/rust Bank of


Alabama v. Thomas (In re Thomas), 91 B.R. 11i, 123 (N.D.Ala.19aS), fJff'd 883 F.2d 991 (11th


Cir, 1989). In In re Thomas, the district court, affinned in a one sentence conclusion by lhe
Eleventh Circuit, declared


[Section] 1327(a) does not bar a secured creditor from seeking relief from stay


where the creditor's claIm Is no! provided for In the plan, lhe Chapter 13 debtor


has minimal equity In the collateral, and the sole reason for disallowance of the
creditor's claIm is the creditor's failure to file a timely proof of t:lalm.


Id. at 357-58.


In summary, the secured creditors here may have lost the batlle (by being foreclosed from


receiving distributions under the confirmed Chapter 13 plans), but tha Debtors and unsecured
credilors may ultimately lose the war, since a secured credilor relains ils lien, notwithstanding


failure to file a proof of daim and omission from treatment under a confirmed plan. Presumably,


any secured creditor In this situation will ulUmately seek relief from the stay or adequate


protection If not receiving payments from the deblor during the Chapter 13 plan/case. It is this
prospect that was no doubt the resson that Fed. R. Banllr.P. 3004 was enacled-giving a


debtor or trustee the right to file a proof of claim for a creditor who, lor whatever reason, does
not timely file a proof of claim purs\Jant to Fed, R Banllr.P. 3002(c). 12


'724 Conclusion
13 In s\Jmmary, In light of the foregoing analysis, the court holds that both FMC end DBT


were required to tilllElly file proors or claim In order to receive paymen!s under the Chapter 13
plans of their respet:tive Debtors. 1~Accordingly, FMC's Mallon to Compel Payments to
Secured Credllor is denied and DBT's Motion for Leave 10 File and Allow Lala-Filed Proof of


Claim Is denied and the Chaptar 13 trustee's objections to same are sustained. Bankruptcy
Rule 3002(a) alone does nOI somehow dictate Ii contrary result, but, ralher, Sections 501(a),
502, and 1326(b)(2), read togelherwilh Federal Rules of Bankruptcy Procedures 3002(c),


3021, and G006(b) lead to this conclusion. This court has no dIscretion to allow late filed proofs


of claim by FMC and DBT, pursuant to 3002(c) and 9006(b). even if they had shown some


evidence of excusable neglect The COl,lrtwill issue separate Orders consistent with this
opinion.


Footnotes


In such plan, FMC's t:laim was Iisled In a sectlon entitled "Debtors' ObJecUons to
Claims," With !he reeson for the objecllon slaled as 'No Proof of Claim Filed."
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The court will construe the trustee's response 10essentially be an objection to
FMC's late-filed proof of claim, since the trustee's prayer for relief asks the court


to determine whether the claim Dr FMC Is allowable.
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The property was also listed on the Debtor's Schedule C as an exempt
homestead.


4 The court confirmed the DeblOr's Chapter 13 plan on May 30, 2006,


5 Theslalutealsoprovides,Inpertinentpart,at subsections(b)and(c). thatif a
creditor raUs to nle timely a proof of claim, an entity that Is liable to such creditor
with the debtor, or that has seC1Jred the claim, or the debtor or the trustee, may


file a proof of claim on the creditor's behalf. See 11 U,S.C. {1 501 (b) and Ie).


G Note thai Fed. R. Banllr.P. 3004, similar 10SecHon 501(b) and (e), provides: "Jf a


creditor does not timely file a prooror claim under Rule 3002(C) or 3003{c), the


debtor or trustee may fila a proof of claim within 30 days ofter expiration of the
time for filing claims prescribed by Rul~ 3002{c) or 3003(c), whichever Is
applicable .•


7 As a general rule, a secured creditor in a Chapler 13 case is not required to file a


proof of claim but may choose 10 Ignore the bankruptcy proceeding and look 10


its lien for satisfaction of the debt. Fed. Deposit Ins. Corp. v. Union Entities (In ra
Be-Mac Transport Coo. Inc.), 83 F.3d 1020, 1025 (8th Cir.1996); Tepper v.


Burnham (In ra Tepper). 279 B.R. B59, 864 (Banl<r.M.D.Fla.2002); Lee Servo Co.
v. Waif (In ra Waf!), 162 SR. 98, 105-06 (Bankr.D.N_J 1993).


8 An exception would be in Chapter 9 and Chapter'1 reorganization cases, In


which, pursuant to Bankruptcy Rule 3003, there Is a concept of "deemed filed"
proofs of claim, by virtue of the fact Ihallhe Debtor's Schedule of Liabilllies filed


in a case, pursuant 10 Seelion 521(1}, constilute prima facie evidence of the
validity and amount of the claims of creditors, unless such claims are scheduled


as disputed, contingent or unliquidated.


9 As earlier mentioned, this is sublect to certain other parties'-in-interest right to file


a proof of claim on the secured ereditor's behalf. 11 U.S.C. !i S01(b) ancl (c) and
Feci. R. Bankr.P. 3004.


10 Federal Rule of Bankruptcy Proceclure 3002(c) also governs lime for filing proofs
of c::faim In Chapter 7 and 12 cases.


11 This coul1 questions (or refines) Ihe blanket statement made by cerlaln courts, In


response 10 PIoneer, that a bankruptcy court does not have Ihe discretion to
allow late filed proofs of claim in a Chapter 13 case. Specifically, the t:oul1 cannot
"for cause shown,' Including "exC'.Jsable neglect,' exlend the time for a creditor to


file a proof of claim pursuant to Rule 3002(c). Fed. R. Bankr.P. 900S(b).
However, It would appear that a debter or trustee may come in, pursuant 10 Rul~


S006(b), and ask for permIssion 10 file a late filed proof of claim on the creditor's
behalf in a Chapter 13 case, pursuant to Rule 300<\, If the debtor or trustee can


show some 5011of excusable neglect for missing the Rule 3004 deadllne for
debtors and trustees.


12 The court noles one additional unIntended consequence that may resuilin the
situation In which: (a) a securer:! creditor does noltimely file a proof of claim in a


Chapter 13 case; (b) the debtor and truslee do not file a preaf of t:laim on its
behalf, pursuanlto Rule 3004; and, thus, (c) the secured creditor does not end


up receiving treatment under the plan. A debtor normally refleclS in ils Schedule
J, reflecting monthly expenditures, expenditures for 'renl or home mortgage


payment" and installment payments for an automobile (if not to be included In the
plan). Indeed, it is logical and fair that a debtor be entitled to home and car


allowances In his budget, and it is from the Schedule of Incoms (Schedule I) and


Schedule of Expenditures (SChedUle J) that disposable Income and proper plan
treatment fer unsecured creditors is derived. II would seem that, where a debtor


contemplated mortgage payments and/or automobile payments in hlslher


Schedule J, and the mortgagee and car financer do not end up being paid under
the plan, that either a debtor ought to nevertheless be paying them direclly
oulslde the plan, or else the truslee would have grounds to seek post.


confirmalJon modlficallon of the plan 10 increase the distribution 10 unsecured


creditors i1lhe debtor is not In fact paying anything for his home mortgage or
automobile as the Schedule J implied he would be. The court was not presented
with the Schedules J for each of the Deblors In the cases at bar and expresses
no comment as to whether the trustee now has grounds to pursue modlfication


(to enhance distribution to unsecured credilors) In these cases.
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13 When they did net. the Debtors or Chapler 13 trustee could ha\ls filed proofs of
claIm on their behalves,


End of Document 1C1201JThcmnon RClJlcrs. No claJmlo M(Jinol U,S, Government war~5.


Page 9 of9


~511awNeJd. Q 2013 Thomoon Reuters 1-BDO-REF-Al1Y (1-BOO-133-2SB9)


PrclerCflt:li5 M'ICCr'ltiicts OlfOr5 Gil'lling$l:litClJ


Privacy S!<II"menl Acccssibility


UveClmt SignOl1


Improve Wc~tl~wNc)t1





		In re Hogan 










1 
 


 
 
 
 


21st Century Law Practice 
 


You are a Lawyer-Geek and a Master of the Cyber 
Universe:  How This Can be Either a 
Good or Bad Thing for your Clients 


 
 
 
 


Presented by: 
 


Judge Stacey G. C. Jernigan 
U. S. Bankruptcy Court 


1100 Commerce St., Room 1254 
Dallas, TX 75242 


 
Professor Cheryl Wattley 


UNT Dallas College of Law 
1901 Main St. 


Dallas, TX 75201 
 


Lynette Warman, Esq. 
Culhane Meadows PLLC 


100 Crescent Court, Suite 700 
Dallas, TX 75201 


 
 
 
 


 
2014 Northern District of Texas 


Bankruptcy Bench/Bar Conference 
June 20, 2014 
Dallas, Texas 


 
 







2 
 


 
 
 
 
 
 
 
I. Use of Technology in Your Practice:  My How Life Has Changed! 
 
 
II. Virtual Practices. 
 
 
III. What are the New Trends? 
 
 
IV. Unbundled Services? Ghostwriting?  Is this Zealous and Competent Representation?  In a 


Bankruptcy Case in Particular?  
 
 
V. Is the “Bloom Off the Rose” of Bankruptcy Practice?  Have Technology, Experience, and 


Various Market Factors Changed a Practice that Once Required Great Expertise and 
Creativity to Now More of a Commodity Practice?    


 
 
VI. The New Generation of Law Students and Lawyers; Law School in the 21st Century:  They 


are Different from You and Me.  
 
 
VII. Bitcoin–Are You Kidding Me?   
 
 







3 
 


I. Use of Technology in Your Practice:  My How Life Has Changed! 
 
 
   
*  From typewriters and carbon paper and liquid paper, to word processors. 
 
*  From dictaphones and dictation, and one-secretary-per-lawyer, to desktop and laptop computers and one-
secretary-per-floor and giant IT departments.    
 
*  From cables, to telex, to fax machines, to emails. 
 
*  From xeroxing documents and stuffing copies in your briefcase, to pulling documents up on your laptop.  
 
*  From desk phone land lines, to 10-pound mobile phones in a bag, to iPhones and iPads and texting. 
 
*  From law libraries and books, and “Shepardizing,” to Lexis, Westlaw, and Google searches. 
 
* From running over to courthouse to file something at the Clerk’s Office before 4:00 pm, to electronic filing 
on CM/ECF on a 24-7 basis. 
 
* From asking your paralegal to go retrieve hard copies of old case files at the courthouse, to pulling up 
dockets and pleadings on PACER 24-7. 
 
* From going to court for a hearing, to calling into “Court Call” and participating in hearings telephonically. 
 
*  From handing out business cards to prospective clients and contacts, and getting listed in phone books and 
Martindale Hubble, to “advertising” on the Internet, creating websites, blogs, Linked In, Facebook, and other 
forms of social media.  
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II. Virtual Practices. 
 
 
 By “virtual practice,” the presenters are generically assuming a practice where a lawyer works and 
communicates mostly over the internet, through email, texts, websites, or otherwise electronically, and 
perhaps does not even have a brick-and-mortar office.  This can be with or without colleagues. 
 
 
A.  Ethical consideration #1:  Is it hard to fulfill all your duties to a client when you are not sitting across 
a table advising him or otherwise having face-to-face meetings?  On the other hand, have we entered into 
a world where clients don’t want face-time too much–just want an email or text?  Does it depend on the 
sophistication of the client or type of representation (debtor, creditor, other)? 
 
 
The ethical rules and comments thereto stress:  
 
The Importance of Being a “Counselor” or Trusted Advisor to Debtor-Clients, in addition to being an 
Attorney-at-Law.   This arguably suggests lawyers should have “face time” with clients.  Is physical face 
time necessary?  The ethical rules also contemplate that a lawyer is more than a practitioner who simply fills 
out forms and acts as a hired gun to accomplish a task; a lawyer needs to counsel the client about what 
strategies make sense and are likely to work and be in his or her best interest.  Need to be a counselor; trusted 
advisor.  See, e.g., TX Rules of Professional Responsibility 2.01; 1.03; 5.01; 5.03.  
 
*  Rule 2.01  Advisor 
 
In advising or otherwise representing a client, a lawyer shall exercise independent professional judgment and 
render candid advice. 
 
*Rule 1.03 Communication 
 
(a)  A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with 
reasonable requests for information. 
 
(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation. 
 
 
 
B.  Ethical consideration #2:  Is it hard to fulfill all your ethical duties when your colleagues and people 
you are supervising are not down the hall from you?  
 
 
Applicable ethical rules: 
 
*  Rule 5.01  Responsibilities of a Partner or Supervisory Lawyer 
 
A lawyer shall be subject to discipline because of another lawyer’s violation of these rules of professional 
conduct if: 
(a)  The lawyer is a partner or supervising lawyer and orders, encourages, or knowingly permits the conduct 
involved; or 
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(b)  The lawyer is a partner in the law firm in which the other lawyer practices, . . . . or has direct supervisory 
authority over the other lawyer, and with knowledge of the other lawyer’s violation of these rules knowingly 
fails to take reasonable remedial action to avoid or mitigate the consequences of the other lawyer’s violation. 
 
*  Rule 5.03 Responsibilities Regarding Nonlawyer Assistants 
 
With respect to a nonlawyer employed or retained by or associated with a lawyer:  
(a)  a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure 
that the person’s conduct is compatible with the professional obligations of the lawyer; and 
(b)  a lawyer shall be subject to discipline for the conduct of such a person that would be a violation of these 
rules if engaged in by a lawyer if: 
     (1)  the lawyer orders, encourages, or permits the conduct involved; or 
     (2)  the lawyer: 


(i)  is a partner in the law firm in which the person is employed, retained by, or associated 
with . . . . or has direct supervisory authority over such person; and 
(ii)  with knowledge of such misconduct by the nonlawyer knowingly fails to take 
reasonable remedial action to avoid or mitigate the consequences of that person’s 
misconduct.   


 
 
C.  Ethical Consideration #3: Have jurisdictional boundaries disappeared in an Internet driven world, in 
which everyone is a one-second click away from everyone else and from the courthouse?   
 
 
See L. Ryan, Attorneys Can Use Remote Office as Primary Residence:  NY Bar, LAW 360 (June 6, 2014). 
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III. What are the New Trends? 
 
 
Advertising on the Internet? 
Pay-per-click advertising on search engines 
Pay-per-lead 
Q&A Sites such as “AVVO” 
Blogging 
LegalZoom or other online legal services     
Groupon  
 
 
 
A.  Ethical Consideration #1: What about all those pesky ethical rules about advertising, solicitation, and 
licensure to practice law in a particular state?  How do they apply as technology and globalization impact 
our law practices?   
 
See, e.g., W. Hornsby, Lawyer Advertising and Marketing Ethics Today:  An Overview, 
http://www.attorneyatwork.com  (Jan. 23, 2013) (for a good discussion of these issues). 
 
 
B.  Ethical Consideration #2: What about client confidentiality considerations?  Is a lawyer risking waiver 
of attorney-client privilege (or breaching client confidentiality) by sending messages through cyber space?  
By storing information on the “cloud”?  By floating a legal question out to the blogosphere or ListServe? 
 
See, e.g., D. Jordan, Cloud Nine:  How Operating a Paperless Law Office Can Save Money and Increase 
Efficiency, TEX. B.J., p. 394 (May 2014); P. Vogel, Attack Plan:  What are You Doing to Protect Yourself 
and Your Clients from Cybercriminals? TEX. B.J., p. 390 (May 2014). 
 
 
C.  Practice pointers:  The rules of professional responsibility, comments thereto, and ethics opinions are 
still catching up with reality and some states have made certain pronouncements, while others have not 
addressed these areas.  So proceed with caution.   
 
In 2009, the ABA launched an initiative known as Ethics 20/20 that was charged with a reconsideration of all 
the Model Rules of Professional Conduct in light of globalization and technological developments.   
 
Pay-per-Lead Guidance.  At the ABA 2012 Annual Meeting, the House of Delegates adopted certain changes 
to certain comments to the Rules, accomplishing such things as  clarifying that pay-per-lead is permissible in 
a Comment to Model Rule 7.2 (“a lawyer may pay others for generating client leads, such as Internet-based 
client leads, as long as the lead generator does not recommend the lawyer, any payment to the lead generator 
is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of the lawyer), and the 
lead generator’s communications are consistent with Rule 7.1 (communications concerning a lawyer’s 
services).  To comply with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a 
reasonable impression that it is recommending the lawyer, is making the referral without payment from the 
lawyer, or has analyzed a person’s legal problems when determining which lawyer should receive the 
referral”).   
 
Solicitation Guidance.  Additionally, the Comment to Model Rule 7.3 was amended in a way to address what 
is or is not solicitation:  “A solicitation is a targeted communication initiated by the lawyer that is directed to 



http://www.attorneyatwork.com/
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a specific person and that offers to provide, or can reasonably be understood as offering to provide, legal 
services.  In contrast, a lawyer’s communication typically does not constitute a solicitation if it is directed to 
the general public, such as through a billboard, an Internet banner advertisement, a website or a television 
commercial, or if it is in response to a request for information or is automatically generated in response to 
Internet searches.” 
 
Daily Deals Guidance.  Various states have issued ethics opinions regarding “daily deal” programs such as 
Groupon (more concluding participation is ethical than not, although caution is suggested on matters such as 
client confidentiality, conflicts of interest, and division of fees with corporate sponsors of the program). 
 
Q&A Sites.  The ethics opinions that have addressed Q&A cites seem to focus on the dangers of 
inadvertently entering into attorney-client relationships. 
 
Blogs.  Note that there was a disciplinary case brought against a criminal defense lawyer in the 
Commonwealth of Virginia a couple of years ago that resulted in a ruling that his blog was, in essence, an 
advertisement that was required to meet with the states Rules of Professional Responsibility pertaining to 
advertising.  
 
Again, see W. Hornsby, Lawyer Advertising and Marketing Ethics Today:  An Overview, http://-
www.attorneyatwork.com  (Jan. 23, 2013) (for a good discussion of these issues). 
 
 
 



http://-www.attorneyatwork.com/

http://-www.attorneyatwork.com/





8 
 


IV. Unbundled Services? Ghostwriting?  Is this Zealous and Competent Representation?  In a 
Bankruptcy Case in Particular? 


 
How common is the trend of unbundling (i.e., essentially agreeing to represent a client in a limited fashion–
in some case matters but not all)?   What are the possible applicable ethical considerations and rules? 
 
A. Defining the Scope of the Debtor’s Attorney’s Representation.   If an attorney does not plan to represent 
the client in certain case matters, he or she (1) should be very clear with the client; and (2) should make 
every effort to identify any such problem.  See, e.g., TX Rules of Professional Responsibility 1.01; 1.15.  
 
B.  The Duty to Zealously Represent Your Client.   But how does this reconcile with a lawyer’s 
responsibility to not neglect responding to motions that affect the client and to provide vigorous defenses and 
objections where warranted?  See, e.g., TX Rules of Professional Responsibility 1.01; 3.01.    
 
C.  Communication Issues/Responding to Client’s Information Requests.  And what about the duty to keep 
a client apprised of what is going on with their case or what an order or notice means–can you really pick and 
choose?  See, e.g., TX Rules of Professional Responsibility 1.03. 
 
 
* Rule 1.01 Competent and Diligent Representation 
 
(b)  In representing a client, a lawyer shall not:  (1) neglect a legal matter entrusted to the lawyer; or (2) 
frequently fail to carry out completely the obligations that the lawyer owes to a client or clients. 
 
(c)  As used in this Rule, ‘neglect’ signifies inattentiveness involving conscious disregard for the 
responsibilities owed to client or clients.   
 
Comments to this rule refer to the duty of “zeal in advocacy.” 
 
*Rule 1.03 Communication 
 
(a)  A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with 
reasonable requests for information. 
 
(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation. 
 
* Rule 1.15  Declining or Terminating Representation 
 
(b)  Except as required by paragraph (a), a lawyer shall not withdraw from representing a client unless:  (1) 
withdrawal can be accomplished without material adverse effect on the interests of the client;  . . . (5) the 
client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services, including an 
obligation to pay the lawyer’s fee as agreed, and has been given reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled; (6) the representation will result in an unreasonable financial 
burden on the lawyer or has been rendered unreasonably difficult by the client; or (7) other good cause for 
withdrawal exist. 
 
(c)  When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause 
for terminating the representation. 
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(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to 
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to which the client is entitled and refunding any advance 
payments of fee that has not been earned. 
 
 
D.  Remember, the court has the ultimate “say” with regard to withdrawal and scope of an attorney’s 
representation, at least when it comes to an estate professional.  S. Jernigan, Motions to Withdraw as 
Attorney:  Why Breaking Up is Sometimes Hard to Do, XXXI ABI JOURNAL 8, 50-51, 100 (Sept. 2013).  
 
 
E.  Useful Cases/Articles Regarding Unbundled Services.   
 


1.) In re Seare, 493 B.R. 158 (Bankr. D. Nev. 2013) (Judge Bruce Markell) (in an 88-page opinion, 
court held that (1) attorney did not fulfill his professional duty of “competence” under Nevada law in 
simply assuming that his client's debt to hospital was generic debt for medical services and therefore 
dischargeable, without conducting adequate investigation; (2) attorney's “unbundling” of legal 
services to exclude representation in adversary proceedings, when, had he conducted adequate initial 
consultation, he would have known that the filing of fraud-based nondischargeability was a near 
certainty, was “unreasonable” and violative of Nevada Rule of Professional Conduct; (3) attorney 
did not perform “reasonable investigation” into circumstances that gave rise to filing of bankruptcy 
petition, in violation of bankruptcy statute; (4) attorney also violated Code provisions regulating 
conduct of “debt relief agencies”; and (5) appropriate sanction for attorney's misconduct was 
disgorgement of all fees received, publication of bankruptcy court's opinion, and requirement that 
attorney take continuing legal education classes).  


 
2.) In re Basham, 208 B.R. 926 (9th Cir. B.A.P. 1997) (affirmed by 9th Circuit in an unpublished 


opinion found at 152 F.3d 924).  This involved a consolidation of two motions by the U.S. Trustee to 
disgorge an attorney’s fees against the same attorney in two separate cases (a chapter 7 and a chapter 
13).  The attorney charged debtors a flat fee of $390 for chapter 13 cases and $190 for chapter 7 
cases (remember this was in the 1990s).  The fees only covered prepetition services (consultation, 
preparation of the petition, schedules and statement of financial affairs).  If the debtor wanted 
representation at the section 341 meeting or any other hearing, the attorney charged an additional 
$150 fee per appearance and $100 per hour for additional work not related to the prepetition services. 
The debtors in these two cases had opted for the flat fee arrangement and opted to forego 
representation at the section 341 meeting.  Suffice it to say that there were numerous problems in the 
debtors’ two cases. The court granted the U.S. Trustee’s motion to disgorge the attorney’s fees.  Fees 
not reasonable, given numerous problems.  Higher courts affirmed. The BAP repeated the 
bankruptcy court’s words that the attorney:  “had an obligation to either handle the case from the 
beginning to end and [to] perform the services for whatever amounts the clients could afford, or refer 
the case to another attorney.”  208 B.R. at 932-933.  The attorney had created a situation where he 
would have no responsibility for the outcome of the debtor’s case but could still receive some 
compensation for his services.  Note that the attorney had also not filed a Rule 2016 statement.     
 


3.) In re Egwim, 291 B.R. 559 (Bankr. N.D. Ga. 2003) (Attorney in a chapter 7 case charged $475 per 
case and included representation at the section 341 meeting and any reaffirmation agreements but 
nothing further.  The court held that attorneys may not limit the scope of their representation in 
chapter 7 cases, but imposed no sanctions or other discipline).  
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4.) In re Perez, 2010 Bankr. LEXIS 2229 (Bankr. D. N. M. July 12, 2010) (Court held that exclusion of 
representation for reaffirmation hearing by bankruptcy counsel for a chapter 7 consumer debtor 
would be an impermissible limitation on counsel’s representation of the debtor and that “assistance 
with the decision must be counted among the necessary services that make up competent 
representation of a chapter 7 debtor”). 


 
5.) In re Castorena, 270 B.R. 504 (Bankr. D. Id. 2001) (in addressing a chapter 7 debtor’s counsel 


attempt to limit the scope of his representation, court stated: “To send a debtor into a bankruptcy pro 
se, on the theory that he has had ‘enough’ advice and counseling in the document preparation stage 
to safely represent himself is except in the extraordinary case so fundamentally unfair as to amount 
to misrepresentation”). 
 


6.) Hon. Thomas F. Waldron, Undulations in Unbundling—Is a Ripple Running Through the Rocks of 
Resistance in Bankruptcy Courts?, 2013 No. 6 NRTN-BLA-NL 1 (containing a very detailed 
analysis of In re Seare (noted above), describing it as the “the most comprehensive examination to 
date of the issues involved in Unbundling”; also discusses a recently published Final Report of the 
ABI National Ethics Task Force, which discusses Limited Services Representation (LRS) and 
Limited Scope Representation (a/k/a unbundling of services)). 
 


7.) Carrie A. Zuniga, The Ethics of Unbundling Legal Services in Consumer Cases, 32-OCT Am. Bankr. 
Inst. J. 14 (drawing heavily from the ABI's Ethics Task Force Final Report, which discusses 
unbundling issues, competency, conflicts and many other ethical issues facing bankruptcy attorneys).  
 
 


F.  Ghostwriting:  An Emerging Subset of Unbundled Services. 
 
 The following is a list of federal cases examining the ethical implications of ghostwriting.  
 


1.) In re Cash Sys., Inc., 326 B.R. 655, 673-74 (Bankr. S.D. Tex. 2005) (quoting In re Merriam, 250 
B.R. 724, 733 (Bankr. D. Colo. 2000)) ("When an attorney has the client sign a pleading that the 
attorney prepared, the attorney creates the impression that the client drafted the pleading. This 
violates both Rule 11 and the duty of honesty and candor to the court"). 


  
2.) Auto Parts Mfg. Mississippi Inc. v. King Constr. of Houston, LLC, 2014 WL 1217766, *7 (N.D. 


Miss. March 24, 2014) (cautioning "that an attorney who ghostwrites motions, briefs, and pleadings 
is acting unethically and is subject to sanctions"). 
 


3.) Falconer v. Lehigh Hanson, Inc., 2013 WL 3480382, *6 (S.D. Tex. July 9, 2013) (cautioning that 
ghostwriting "exposes both litigants and counsel to the possibility of sanctions including fines, 
contempt, and professional discipline."). 


  
4.) Nelson v. Lake Charles Stevedores, L.L.C., 2012 WL 4960919, *5 (W.D. La. Oct. 17, 2012) 


(advising "any counsel who 'ghost -writes' pleadings is treading on dangerously thin ice").  
 


5.) Duran v. Carris, 238 F.3d 1268, 1271-72 (l0th Cir. 2001) (courts have generally expressed concerns 
about the practice as it relates to the ethical requirement of candor to the tribunal, the danger of 
circumvention of the requirement of Fed.R.Civ.P. 11, and the effect of applying more generous 
interpretive standards to apparent, but not actual, pro se pleadings). 
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6.) Ellis v. Maine, 448 F.2d 1325, 1328 (1st Cir. 1971) (lamenting the practice where attorneys represent 
parties "informally or otherwise, and prepare briefs for them which the assisting lawyers do not sign, 
and thus escape the obligation imposed on members of the bar"). 


  
7.) In re Fengling Liu, 664 F.3d 367, 369 (2d Cir. 2011) (concluding that attorney who had ghostwritten 


brief had not engaged in sanctionable conduct). 
 


8.) In re West, 338 B.R. 906, 916–17 (Bankr. N.D. Okla. 2006) (court found an attorney who coached 
his client to file a motion pro se because the attorney had not obtained electronic filing privileges 
violated the Federal Rules of Civil Procedure and his ethical obligations). 
 


 
 


Interesting Articles Addressing Ghostwriting.  
 


9.) John C. Rothermich, Ethical and Procedural Implications of “Ghostwriting” for Pro Se Litigants: 
Toward Increased Access to Civil Justice, 67 Fordham L. Rev. 2687, 2697 (1999). 


• “The duty of candor toward the court mandated by Model Rule 3.3 is particularly significant 
to ghostwritten pleadings. If neither a ghostwriting attorney nor her pro se litigant client 
disclose the fact that any pleadings ostensibly filed by a self-represented litigant were 
actually drafted by the attorney, this could itself violate the duty of candor. The practice of 
undisclosed ghostwriting might be particularly problematic in light of the special leniency 
afforded pro se pleadings in the courts. This leniency is designed to compensate for pro se 
litigants' lack of legal assistance. Thus, if courts mistakenly believe that the ghostwritten 
pleading was drafted without legal assistance, they might apply an unwarranted degree of 
leniency to a pleading that was actually drafted with the assistance of counsel. This situation 
might create confusion for the court and unfairness toward opposing parties. It is therefore 
likely that the failure to disclose ghostwriting assistance to courts and opposing parties 
amounts to a failure to “disclose a material fact to a tribunal when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by the client,” which is prohibited by Model Rule 
3.3. Undisclosed ghostwriting would also likely qualify as professional misconduct under 
Model Rules 8.4(c) and (d), prohibiting conduct involving a misrepresentation, and conduct 
that is prejudicial to the administration of justice, respectively.” 


 
10.)  Ira. P. Robins, Ghostwriting: Filing in the Gaps of Pro Se Prisoners’ Access to the Courts, 23       


GEOJLE 271, 285 (2010) 
• The federal courts have almost universally condemned ghostwriting. See, e.g., Duran v. 


Carris, 238 F.3d 1268, 1272-73 (10th Cir. 2001) (finding that ghostwriting constitutes a 
“misrepresentation to this court”); Ellis v. Maine, 448 F.2d 1325, 1328 (1st Cir. 1971) (“If a 
brief is prepared in any substantial part by a member of the bar, it must be signed by him.”); 
Delso v. Trs. for the Ret. Plan for the Hourly Employees of Merck & Co., 2007 U.S. Dist. 
LEXIS 16643, at *50 (D.N.J. Mar. 5, 2007) (holding that undisclosed ghostwriting violates 
several ethics rules and the spirit of Fed. R. Civ. P. 11 and should not be permitted in the 
District of New Jersey); Wesley v. Don Stein Buick, Inc., 987 F. Supp. 884, 887 (D. Kan. 
1997) (requiring pro se defendant to disclose whether she was represented by attorney); 
Laremont-Lopez v. Se. Tidewater Opportunity Ctr., 968 F. Supp. 1075, 1077 (E.D. Va. 1997) 
(“[T]he Court considers it improper for lawyers to draft or assist in drafting complaints or 
other documents submitted to the Court on behalf of litigants designated as pro se.”); United 
States v. Eleven Vehicles, 966 F. Supp. 361, 367 (E.D. Pa. 1997) (“Important policy 
considerations militate against validating an arrangement wherein a party appears pro se 







12 
 


while in reality the party is receiving legal assistance from a licensed attorney.”); Johnson v. 
Bd. of County Comm'rs, 868 F. Supp. 1226, 1232 (D. Colo. 1994) (“Having a litigant appear 
to be pro se when in truth an attorney is authoring pleadings and necessarily guiding the 
course of the litigation with an unseen hand is ingenuous to say the least; it is far below the 
level of candor which must be met by members of the bar.”); In re Brown, 354 B.R. 535, 545 
(Bankr. N.D. Okla. 2006) (“[I]f an attorney writes a pleading, he or she has a duty to make 
sure that the Court knows he or she wrote it. The Court is not required to play a game of 
‘catch-me-if-you-can’ with a ghostwriter. All counsel owe a duty of candor to every court in 
which they appear. Inherent in that duty is the requirement that counsel disclose his or her 
involvement in the case.”); In re Mungo, 305 B.R. 762, 767 (Bankr. D.S.C. 2003) (“The act 
of anonymously drafting pleadings for which a client appears and signs pro se is often 
termed ‘ghost-writing.’ ... [T]he Court recognizes the act of ghost-writing as a violation of 
Local Rule 9010-1(d) and in contravention of the policies and procedures set forth in the 
South Carolina Rules of Professional Conduct and the Federal Rules of Civil Procedure.”); 
Ostrovsky v. Monroe (In re Ellingson), 230 B.R. 426, 435 n.12 (Bankr. D. Mont. 1999) 
(holding that court rules, particularly Fed. R. Civ. P. 11, as well as ABA Standing 
Committee Opinion 1414, prohibit ghostwriting). 


 
11.)  Salman Bhojani, Attorney Ghostwriting for Pro Se Litigants–A Practical and Bright-Line Solution 


to Resolve the Split in Authority Among Federal Circuits and State Bar Associations, 65 SMU L. 
Rev. 653 (2012).  
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V. Is the “Bloom Off the Rose” of Bankruptcy Practice?  Have Technology, Experience, and 
Various Market Factors Changed a Practice that Once Required Great Expertise and 
Creativity to Now More of a Commodity Practice? 


 
       
A.   Query #1:  Has business bankruptcy (except for the rarest giant restructurings, such as an American 
Airlines or Energy Future Holdings) become a commodity practice (similar to much of consumer 
bankruptcy work)?      
 
Some legal practice experts say that there are four types of legal work (with rates/fees escalating in each): 
 
1. Standardized/Routine (high volume/efficient processes)  
2. Customized Work (e.g., wills/estates) 
3. Expert Work (e.g., tax/regulatory) 
4. Innovation Work (e.g., IP litigation; cross-border) 
 
J. Hsu, Business and Ethics of Managing a 21st Century Law Firm:  Lessons Learned and Reflections of the 
State of “Big Law” in 2013, FORDHAM CORPORATE LAW FORUM (Jan. 29, 2013). 
 
Was business bankruptcy once in Category 3 or 4, but now maybe 1 or 2? 
 
      
B.  Query #2:  Is the Golden Age of both Bankruptcy Practice Area Growth, as Well as Big Law Firm 
Growth, Over?   
 
It seems quite possible that the golden age of bankruptcy practice area growth is over.  Twenty-five years 
ago, the Bankruptcy Code was new and untested.  People had to ask courts for interpretations of the 
Bankruptcy Code.  People had to be innovative and creative.  Pleadings and plans of reorganization from 
every case filed all over the country were not easily accessible 24/7.  Research took longer. Document 
drafting took longer.  Communicating took longer.  Is it possible that—now that we are all experts and have 
great technology at our fingertips—we have priced ourselves out of the market? 
 
Additionally, as stated in the FORDHAM CORPORATE LAW FORUM cited above: 
 
The second half of the 20th Century witnessed the explosion and proliferation of large, very large and mega 
law firms.   Headcounts, billing rates, associate  salaries,  demand  for  new  law  school  graduates,  demands  
for  legal services, partners’ salaries were all on head spinning upward arc.  Law firms, perhaps like real 
estate prices, rose 5% annually, and law firms assumed that rate of annual growth would continue inexorably. 
 
As the second half of the 20th century began, virtually all firms were based in a single city.   By 1980, 87% of the 
country’s largest firms had branch offices.   In 1968, the largest law firm in the United States had 168 lawyers.  
By 2008, 23 law firms had over 1,000 lawyers. In 1975, an elite miniscule number of firms had profits per 
partner edging up to $100,000.  By 2007, 100 of the most profitable firms had PPP averaging $1,300,000. 


Since January, 2008, AmLaw 200 firms acknowledged laying off nearly 15,000 personnel, including 5,632 
lawyers.  These figures are likely grossly understated.  They do not include hundreds of ‘stealth’ layoffs, in which 
firms purported to dismiss lawyers for inadequate performance, nor thousands of layoffs in middle market 
and mid-size firms falling below the AmLaw  200 metric. 
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Seems that large firms are seeking to maintain high profitability by stripping out lower margin work and 
cyclical work. 


 


Is there a perception now that bankruptcy is becoming a more routine, lower-expertise work–and cyclical 
at that–and we are seeing significant changes in legal markets due to that?  Are there more changes in 
store (or needed)? 


 


Alternative Fee Trends? 


Flat Fees? 


Value billing? 
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VI. The New Generation of Law Students and Lawyers; Law School in the 21st Century:  They are 
Different from You and Me. 


   
 
Query #1: Are the young lawyers and law students “deep thinking” and “deep reading” like they 


need to, with their life-long experience of having instantaneous access to information on the Internet and 
reading from a screen?   
 
 


 Query #2:  What will be some of the innovative approaches the UNT Dallas Law School will 
employ for teaching law school in the 21st century?  Do law schools need to rethink the way they teach and 
be open to different approaches for the 21st century law student and future lawyers? 


 


 Query #3:  What else are you seeing? 
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VII. Bitcoin–Are You Kidding Me?   


Bitcoin is often described as electronic money, cryptographic currency, or digital currency. To be specific, 
Bitcoin is a piece of digital property. It is a like digital bearer instrument. A string of numbers is sent over an 
email or text message in the simplest case.  It is transferred from digital device to digital device, over the 
Internet, rather than by hand. The IRS has defined it as property, not currency. There are a lot of lesser 
known crypto-currencies emerging.  Most of the exchanges at which the currency is traded are offshore.  
 
Creation and Mining of Bitcoin.  Bitcoin was first “created/conceived” in 2008, allegedly by an anonymous 
person or group of persons using the name Satoshi Nakamoto.  In 2009, the first Bitcoin started being 
“mined.”  To be more specific, Satoshi Nakamoto began communicating computer puzzles or algorithms to 
be solved, out over the Internet, and whomever solved them first earned (or “mined”) a Bitcoin.  It was 
essentially a worldwide math competition.  There are allegedly a finite number of Bitcoin that will ever be 
issued: 21 million and the influx of it into commerce is gradual, in that the maximum number of mineable 
Bitcoin worldwide has been about 25 every ten minutes.  It became a gold rush, with people (many in the 
Silicon Valley) buying large quantities of hardware and software (“Bitcoin rigs”), sometimes financed by 
private equity, to increase their computer power and speed, so as to solve the algorithms and mine more 
Bitcoin.  See A. Vance and B. Stone, Bitcoin Rush, BLOOMBERG BUSINESS WEEK (Jan. 9, 2014).  
 
Creation of Bitcoin Website/Exchanges.  Eventually, there were a lot of Bitcoin in existence, creating the 
next question of how to get them into the stream of commerce and make them usable.  So websites or 
“Bitcoin Exchanges” such as MtGox (now in a bankruptcy case in Tokyo, Japan and in a companion Chapter 
15 in the Northern District of Texas, Dallas) were created where people could go to the website, create an 
account, and then, once registered, users/members could trade Bitcoin online (for “fiat” currency such as 
U.S. Dollars or Euros or Yen) using what was supposed to be a secure online trading platform. People could 
also store Bitcoin in a virtual vault for safekeeping or wallets (a wallet is a Bitcoin address or set of addresses 
that can be used to store or transfer user Bitcoins).  How does this all work?  Allegedly, only the owner of the 
asset can send it, only the intended recipient can receive it, the asset can only exist in one place at one time, 
and everyone can validate transactions and ownership of assets anytime they want. There is an Internet-wide 
distributed ledger called the “Block Chain” (i.e., the so-called public record of all Bitcoin transactions; it can 
be viewed at www.blockchain.info).  One buys into the ledger by purchasing one of a fixed number of slots, 
either with cash, or by selling a good or service for Bitcoin.  One sells out of the ledger by trading his Bitcoin 
to someone else who wants to buy into the ledger. There are very low or sometimes no fees.  The coins 
themselves are merely slots in the ledger.       
 
Although it has been hyped as having less potential for fraud than credit card use, in the case of MtGox (the 
biggest Bitcoin exchange site, at one time), 844,408 Bitcoin, collectively valued at $473 Million (U.S. 
Dollars), went missing, prompting the bankruptcy filing.  Hacking was said, by former management, to be 
suspected.  Pleadings in the MtGox case have stated that MtGox had 120,000 customers in 175 countries 
with balances on the MtGox website exchange as of Petition Date.   
 
Fitch recently reported that about $6.75B worth of Bitcoin are currently in circulation.  Bitcoin Boosters 
Struggle to Shore Up Confidence, WALL STREET JOURNAL (April 4, 2014).  More and more businesses have 
announced they will accept Bitcoin, and Fitch analysts believe that, in February 2014 (notably, before the 
MtGox bankruptcy), Bitcoin were used in about $68 million of transactions per day on average, compared 
with eBay Inc.’s payment service PayPal at $492 million in average daily transaction volume in 2013, while 
Visa processed about $19 billion per day.  Id.  
 
It appears that almost no country’s regulatory framework for banking and payment systems anticipated a 
technology like Bitcoin.  Thus, Bitcoin is largely unregulated–not to mention uninsured.  “Bitcoin is neither 



http://www.blockchain.info/
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legal tender nor endorsed by central banks, and the technological spine of the virtual currency’s 
infrastructure is maintained mostly by volunteers. There are no large, publicly traded Bitcoin companies, no 
bureaucracy, no headquarters and no code of conduct.”  Id.  The Treasury Department’s Financial Crimes 
Enforcement Network (FinCEN) is slowly getting up to speed and at last issued a set of guidelines for virtual 
currencies in Spring 2013.  
 
While some prominent economists are deeply skeptical of Bitcoin, describing it as a libertarian fairy tale or 
just the latest fad that is the subject of Silicon Valley hype, others such as Ben Bernecke, the former Federal 
Reserve Chairman, and Milton Friedman have suggested that e-money provides great promise for the future.  
Ben Bernecke recently said that digital currencies “may hold long term promise, particularly if they promote 
a faster, more secure and more efficient payment system.”  In 1999, Milton Friedman said:  “One thing that’s 
missing but will soon be developed is a reliable e-cash, a method whereby on the internet you can transfer 
funds from A to B without A knowing B or B knowing A–the way I can take a $20 bill and hand it over to 
you, and you may get that without knowing who I am.”  See M. Andreessen, Why Bitcoin Matters, NYTIMES 
(Jan. 21, 2014).   
        
In any event, the theory is, we have digital signatures, digital contracts, digital keys (to physical locks or 
online lockers), digital stocks and bonds, Netflix versus DVDs at the old Blockbuster, so why not digital 
money? 
  
In late 2013, one Bitcoin was trading for over $1,100 U.S. dollars. M. Casey & T. Mochizuki, Investor Group 
Seeks Court Okay to Buy, Revive Bankruptcy Bitcoin Exchange MtGox, WALL STREET J (Apr. 11, 2014). 
That trading price has dropped significantly since the MtGox bankruptcy. 


 


Is this the wave of the future?  Are we going to start seeing more and more litigation involving issues like 
Bitcoin or electronic currency?  Would you take a Bitcoin as a retainer? 


 


The Late Harold Abramson was known for saying in connection with auctions:  “I’ll take cash, gold, or 
sweet Texas crude?”  Would he now say, “I’ll take cash, gold, sweet Texas crude, or Bitcoin?” 
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    APPENDIX:  RELEVANT TEXAS RULES OF PROFESSIONAL RESPONSIBILITY 


 


* Rule 1.01 Competent and Diligent Representation 


 


(b)  In representing a client, a lawyer shall not:  (1) neglect a legal matter entrusted to the lawyer; or (2) 
frequently fail to carry out completely the obligations that the lawyer owes to a client or clients. 


 


(c)  As used in this Rule, ‘neglect’ signifies inattentiveness involving conscious disregard for the 
responsibilities owed to client or clients. 


 


Comments to this rule refer to the duty of “zeal in advocacy.” 


 


*Rule 1.03 Communication 


 


(a)  A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with 
reasonable requests for information. 


 


(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation. 


 


* Rule 1.15  Declining or Terminating Representation 


 


(b)  Except as required by paragraph (a), a lawyer shall not withdraw from representing a client unless:  (1) 
withdrawal can be accomplished without material adverse effect on the interests of the client;  . . . (5) the 
client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services, including an 
obligation to pay the lawyer’s fee as agreed, and has been given reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled; (6) the representation will result in an unreasonable financial 
burden on the lawyer or has been rendered unreasonably difficult by the client; or (7) other good cause for 
withdrawal exist. 


 


(c)  When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause 
for terminating the representation. 
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(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to 
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to which the client is entitled and refunding any advance 
payments of fee that has not been earned. 


 


*  Rule 2.01  Advisor 


 


In advising or otherwise representing a client, a lawyer shall exercise independent professional judgment and 
render candid advice. 


 


*  Rule 3.01  Meritorious Claims and Contentions 


 


A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless the lawyer 
reasonably believes that there is a basis for doing so that is not frivolous. 


 


*  Rule 3.03  Candor to the Tribunal 


 


(a)  A lawyer shall not knowingly: (1) make a false statement of material fact or law to a tribunal . . . (4) fail 
to disclose to the tribunal authority in the controlling jurisdiction known to the lawyer to be directly adverse 
to the position of the client and not disclosed by opposing counsel . . . 


 


* Rule 4.03 Dealing with Unrepresented Persons 


 


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or 
imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. 


 


*  Rule 5.01  Responsibilities of a Partner or Supervisory Lawyer 


 


A lawyer shall be subject to discipline because of another lawyer’s violation of these rules of professional 
conduct if: 


(a)  The lawyer is a partner or supervising lawyer and orders, encourages, or knowingly permits the conduct 
involved; or 
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(b)  The lawyer is a partner in the law firm in which the other lawyer practices, . . . . or has direct supervisory 
authority over the other lawyer, and with knowledge of the other lawyer’s violation of these rules knowingly 
fails to take reasonable remedial action to avoid or mitigate the consequences of the other lawyer’s violation. 


 


*  Rule 5.03 Responsibilities Regarding Nonlawyer Assistants 


 


With respect to a nonlawyer employed or retained by or associated with a lawyer:  


(a)  a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure 
that the person’s conduct is compatible with the professional obligations of the lawyer; and 


(b)  a lawyer shall be subject to discipline for the conduct of such a person that would be a violation of these 
rules if engaged in by a lawyer if: 


     (1)  the lawyer orders, encourages, or permits the conduct involved; or 


     (2)  the lawyer: 


(i)  is a partner in the law firm in which the person is employed, retained by, or associated 
with . . . . or has direct supervisory authority over such person; and 


(ii)  with knowledge of such misconduct by the nonlawyer knowingly fails to take 
reasonable remedial action to avoid or mitigate the consequences of that person’s 
misconduct.   
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