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Synopsis

Background: Secured creditors that had ned filed proofs of claim within B0 days of first daie
sel for meeling of creditors filad motions in thelr respactive deblors' Chapler 13 cases lo
compel distributions on their claims under confirmed plana.

Holding: The Bankruptey Court, Stacey 6.C. Jernigan, J., held that secured creditors had to
file timely file proufs of claim in order {o receive payments under their deblors' confirmed
Chapter 13 plans, and where they failed to do s0, court had no discretion to allow their late-
fied claims over trustee's abjection to enable them to receive distributions under plens, even if
{hey had prasentad seme evidence of excusable neglect.

5o ordered.
' Wast Headnotes (13)
e e et e e e Chaﬂgewew
1 Bankruptoy &= Who May File
Any creditor may file a proof of claim in banknupicy case, 11 U,5.C.A. § 501(a).

3 Cases that zile this headnota

2 Bapkruptey B Secured Claims

Bankruptcy = Effect as io Securities and Lians

As general rule, secured creditor in Chapler 13 case is nol required 1o file procf of
claim, but may choose fo Ignare bankruptey proceeding and Iook o its lisn for

satisfaction of dabt.

4 Cases that cite this heatnote

Necessily of Filing; Effect of Failure
Filing of praof of claim is prerequisite to claim's allowance, and to creditor's holding
an “aliowed" claim, within meaning of Bankmuptcy Rule providing that “distibulion]s)
shall be rmade 1o creditars whose claims have been allowed”; creditor that elects nat
to file claim alse elects not to be paid under plan. Fed.Rules Bankr. Proc.Rule 3021, -
t1 U.B.C.A

3 Cases that ciie this headnple

Bankrupicy = Time for Filing
Proof of ciaim that ig not timely filed, repandiess of whether it is secured ar
unsecured claim, should not ke allowed if objection is made on grounds cf
timeliness. 11 U.S.C.A. § 502{b)(8).

1 Case that ciles titis headnote

§ Bankruptey % Time for Fiting
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Bar date far filing proofs of unsecured claims set out in Bankrupley Rule also applied
to secured claims in Chapter 13 case, such that proofs of clalm that secured
credilors filed several months afler expiralion of bar dale were extremely tardy.

Fed Rules Banlr.Proc.Rule 3002, 11 U.8.C.A.

6 Bankruptey &= Extension of Time; Excuss for Dalay
in Chapler 13 case, court has no discretion 1o enlarge time for filing a proof of claim
excepl in case of claim by a govemmental unil, an infant, or incompatent person.
Fed.Rules Bankr.Froc.Rula 3002(¢), 11 U.5.C.A.

' 7 Bankrupicy "f;“'; Exlenslen of Time; Excuse for Delay

: Wheie debtor or trustee who falls timely to fite proof of claim on behalf of creditar
may obtaln an enlargement of deadline for “cause shown” where his or her failure to
act was result of excusshle neglect, this procedura is nat avadable to credilors.
Fed.Rules Banks.Proc.Rules 3002(c), 3004, 8006(b)(3), 11 U.5.C.A,

2 Cases lhal cile this headnote

Bankruptcy &= Extension of Time, Excuse for Delay
Bankrupicy court does net have discretion Lo allow late-filed claims i Chapter 13
case.

1 Case that ciles this headnote

g Bankruptcy &= Secured Claims
Bankruptey = Effect as o Securiies and Liens
Failure of secured crodilor to file proof of claim will not result in loss of creditar's lien,
and generally spaaking, once bankruptey case Is concluded, creditor may pursue its

collateral to satisfy Chapler 13 debtors deht to jt,

1 Case thal cites this headnote
16 Bankrupley E=  Secored Claims
Bonkruptoy % Effect as lo Securiliss and Liens
Hofder of secured claim has optlon of relying salely upon its lisn to satisfy detior's

indebtedness, and may decline fo file proof of clalm If it wants a0 distribution undar
proposed Chapter 13 plan.

11 Bankruptcy G Conelusiveness, Res Judicata, Collaierad Estoppel
Nen-iiling secured creditor that is net previded for under deblor's confirmed Chapler
13 plan 15 neverihaelass bound by terms of plan in sense lhat it is subject {o stay and
must move for relief therefrom to exercise Iis rights in collateral.

12 Bankruptcy s Secured Claims; Cram Down
Chapter 13 deblor cannot remain in possession of secwred craditor's coliateral
dusing pendency of plan, where deblor's plan makes nno provision for value of
creditor's security, and where sale reason for disallowance of creditor's secured
claim was creditors failure to file timely proof of claim.

1 Case that cltes this headnole

13 Bankruptcy ' Secured Claims

Bankruptey g Exiension of Tims; Excuse for Delay

Secured cradilors had Lo file timely file proofs of claim in order to receive paymenis
under their debiors' confirmed Chapter 13 plans, and where they faited to do so,

court had no discrelion o allow their late-filed ¢lalms over trustee’s objection to

enable them to receive distributions under plans, even If they had presenied some ;
svidsnce of excusahble neglect. |

2 Cases thal cite this headnote

Attornays and Law Firms
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716 Slephan G. Wilcox, Bassel & Wilcox, P.L.L.C., Fort Worth, TX, for Ford Motor Company
in Hogan Case,

Thomas Dwain Powers, Office of tha Standing Chapter 13 Trustee, Irving, TX, Standing
Chapter 13 Truslee.

Gwendolyn E. Huni, Dallas, TX, for Debtor Gloria Jean Johnson.
Opinion

MEMORANDUNA OF OPINION
STACEY G.C. JERNIGAN, Bankrupicy Judge,

Intraduction
Before the court for consideration are two motions filed in two unrelated Chapter 13 cases that
invalve virually Identical facts and legal questions that have been argusd logether 1o the court:
(a) a Motion to Compel Peymants to Secured Craditor filed by Ford Motor Company ("FMGC™} in
tha case of In re Jerry and Cynthia Hogar, Case No. 04-82031-56.-13; and (b) a Motion for
Leave to File and Allow Late—Filed Proof of Claim filed by Creditor Deutsche Bank Trust
Company Americas, as Trustee, formerly knawn as Bankers Trust Company, as Trusiee
("DET™} in the case of In re Gloria Jean Johnson, Case No. 05~36433-5GJ-13. The relevant
“717 facis are: (8) these are Chaplar 13 cases; {b) in which certain secured creditors (one with
a security interest in a debtor's car and one with a securily interest in a dablor's homestead)
did nat file proofs of claim in the cases by the court-noliced bar date for the filing af proafs of
claim; and {c) the secured creditors, post-confifiration, now argue that they should be allowed
late-filed proofs of claim, with regard to which thay should be entilled to treatment/paymants
under the Chapter 13 plans {necessarily requiring posi-confirmation modification of the Chapter .
13 plans), The secured craditors argue primarily that Bankruplcy Rule 3002{a) governs their
situations, It provides specilically that “[aln unsecurad creditor or an equity security holder mest
file a prasf of claim or interest for the claim or Iinterest to be allowed” (emphasis added) except
as provided In certain olher Rules that are not relevant. By implication, the secured creditors
argue, a secured credilor need not file a proof of claim in Chapter 7, 12, or 13, and oughl to be
able to come in al any lime during a Chapter 13 case and file a proof of claim which should be
paid under a plan, unless objected to for reasons ather than untimeliness. The Chapler 13
frustee has objecled lo the securad credilors' mations. The Chapter 13 frusiee argues that 11
U.S.C. § 502{b)(9) is the more selavant authorily and that it dictates only timely filed proofs of
claim are entilied (o receive treatmant under Chapter 13 plans (with cerizin exceptions not
relevant here}—meaning secured credilors must limely file proofs of claim in Chapter 13 if they
want ta receive treatment under the plan.

The court held a hearing on June 16, 2008, and upon the evidence and arguments presantad,
the court makes the foltowing findings of fact and conclusions of law.

Jurisdictlon -
The ceurl has jurisdiclion over these mallars pursuant to 28 U.S.C. §§ 1334 and 157. Thisis a
cora proceeding as contamplated by 26 11.5.C. § 157(0){2)(A), {B), and (O}. This memorandum
opinion encompasses the court's findings of facts and conglusiong of law pursyant 1o Federal
Rules of Bankruptcy Procedure 7052 and 8014. Where appropriate, a finding of fact shal] be
construed as a conclusion of law and vice versa,

Issue
Under the Bankrupicy Code and Faderal Rules of Bankruptcy Procedure, must a secured
creditor timely file a proof of claim in order 1o be entilled to receive treatment under a debtor's
Chapler 13 ptan?

Facts

A. Hogan Case.

Jarry and Cynthia Hogan (tha “Debtars™} filed for bankrupicy protection on November 3, 2004,
FMQC was lisled as a credilor on Deblors' Schedule D secured by a 1897 Ford Explorer {with an
§18B,672.00 claim, of which $6,150 was secured and 512,522 was an unsacurad daficlency).
On December 6, 2004, Debtors' Section 341 Meeling of Creditors was held and concluded.
Tha bar dale for filing proofs of claim was March 7, 2005. The court confismed the Debiors
Chapter 13 plan on November 28, 2005 and alsc entared an Crder on Debtors’ Objection to
Claims contained in the plan on the seme dals, disallowing each of the claims lo which the
Debiors ohiecled in their plan {including FMGC's). !

On Janwary 30, 2006, FMG filed a proof of claim. FMC does not deny thal it 718 received
notice of the Deblors’ bankrupicy filing, the ciaims bar data, the plan and orders conflrming he
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plan and sustalning the claim objections in the plan. To dale, FMG has received no
disbursements since tha filing of ils claim,

FMC filed its Motion to Compel Payments lo Secured Credilar (*FMC's mation”) on May 18,
2006. FMC maintains that there Is no stalutory or rule-fmposad deadline for the filing of a claim
by a secured creditor. FMC further argues that once a claim is filed, unless and until there is an
abjection, (he trustee should make paymants to FMG as a secured claimant.

On Juste 2, 2006, the court mistakenly signed a prematurely uploaded order granting FMC's
matian. The objection periad did nat expire until June 7, 2006. The Chapter 13 trustee filed a
rasponse 1o FMC's motien on June 8, 2008, complalning of the motion's and daim's
untimeliness and olherwise gquestioning whether FMC's praof of clalm should be allowed in
light of & prior order enlered in the case disallowing any claim for FMC in light of FMC's failure
{0 fife & proof of ¢laim. 2 In such mation, the trustee requested a hearing on the matter. The
tourt has since held such hearing on June 16, 2005 and vecaled, on June 21, 2006, the priar
June 2, 2006 order granting the relief requested,

8. Johnson Case.

Gloria Jean Johnson (the “Debtor”) filed for bankruptey protection on June G, 20085, A
predecessor io DBT (Wendover Financial Services) was listed as a ¢reditor on Deblor's
Scheduie D, securad by a deed of trust on the Debtor's homestaad at 5325 Wooten Drive, Forl
Warth, Texas ™ (with a $68,529.00 claim, with regard {o which the coltaterat had a value of
%84,200.00). On July 28, 2005, Debtor's Section 341 Meeting of Creditors was held and
concluded, The bar date for filing proafs of claim in the case was Qcteber 18, 2005. On March
17, 2006, the Cebtor filed an amended plan thal, like the Hagan plan, conternplated no
traatment of the secured lander's claim (at the scheduled amount of $68,529.00) and
arrearages (specified to be 510,000} and, In fact, objected to the sacured lender's claims far
ihe reason that “No Proof of Claim Filed.” This plan was ultimately confirmed without objecticn
by the secured lender. On April 11, 2006, DBT filed its Motion for Leave 1o File and Allow Late
~Filed Procf of Claim, asserting & $12,144.43 arrearage and requesting parmissicn 1o file an
overall $78,215.30 secured proof of ciaim, presumably so thal it might recaive trestment undar
the Debtor's plan.?

CET does not deny that it received notice of the Debtor's bankruptcy filing, the claims bar date,
or ather perlinent pleadings.

DBT makes similar arguments as FMC; that thera is no statutory or rule-imposed deadline for
the filing of a proof of claim by a secured creditor in & Chapter 13 case. The trustee filed a
response to DBT's motion on April 26, 2606, and in such moticn opposed DBT's request for
relief and requested a hearing on the matter. The court held such hearlng. in conjunction with
the Hogan hearing, on June 16, 2006,

*719 Analysis

A. Does a secured creditor need to file a proof of claim o receive a distribution under a

Chapter 13 debtor's plan?

The Issue befora the court bresenls a question of statutory inlerpretation, as well as evsluation
of lhe intarlocking nature af the Banknuptcy Code and Federa} Rules of Bankrupley Procedure.

1 The court begins with Chaper &, Saction 501(a) of tha Bankruptcy Code, which dictatas
that "Ja] creditor or an indenture trustee may file & proof of claim."% 11 U.S.C. § 501{a)
(emphasis agded}. Under Section 501 (a}, any creditor may file a proof of clalm. See in e
Juradp, 318 B.R. 251, 254 {RBankr.D.P.R.2004). Then, looking to 11 L.5.C. § 502(z), “{a] claim
or interest, proof of which is filed rnder section 501 of this titlie, is deemed allowed, unless a
party in interest, including a crediter of a general pariner in @ partnarship that is a deblorins
case under chapter 7 of this tille, objects.” Thus, if a proof of claim is filed in accardance with
Sectian 501, the claim Is deemed allowad unless 2 parly In interesi obiacts. 11 11.5.C. § 502
{a); see In re Waind2) 65 F.2d 1307, 1313 n, 2 (5th Cir.1995). These two provisiona provide
the springboard upon which claim evaluation hinpes.

However, Federal Ruls of Bankrupley Procedurs 3002{a), govarning the necessity for filing a
proof of clalm or interest, at first blush, appears to throw a wrench into the analysis, as it
merely requlres the filing of a proof of clalm by unsecured crediters or equily securily holders
for a claim or interast to be allowed, barsing a few exceptions that are inapplicable hare. ¢ One
must probe further into the Code Lo reconcile Seclions 501 and $02 with Bankrupicy Rule 3002

(a).

2 3 Fast forwarding from Chapler 5 to Chapter 13, under Section 1326(b)(2), the
fruslee is obfigated lo make distribution to creditors “In accordance with the plan.” Federsl Rule
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of Bankrupicy Procedure 3021 dictatas that this “distribution shall be made 1o creditors whose
claims have been allowed.” This rule applies to all chaptars. “Thus, aven though a secured
ereditor might choose to ‘ride through® a bankruptcy case by refusing to e a claim,? [this)
bankrupicy rule appears 1o mandate thal the creditor may recebve disiributions out of the ptan
erly if it holds an aflowed claim.” In re Macias. 195 B.R. 659, 650-61 {Bankr.W.D.Tax.1996)
(citations omitted) {emphasis edded). Thus, fillng a pracf of claim is a prarequisiie to the
claim's allowanee. Id. al 661 (citing *720 in re Simmons. 765 F.2d 547, 551 (Sth Cir.1965)
{citation omitted}).® tn sum, if a creditor elects not to filo a dalm, then il also elects nol o be
paid under the plan, /d, at 662; see in re Baldridge, 232 B.R. 394, 386 (Bankr.M.D.ind.1989)
[l)n order to recaiva a distribulion under a confirmed Chapter 13 plan, even secured creditors
must first flle a proof of claim or have one filad on thefr behall.").

B. TImefiness.

Having found lhal a secured creditor must file a proof of clalm lo recelve a distrébution under a
Chapter 13 deblor's plan,? the court now turns to the applicability of the concept of imeliness
as to such filing.

4 The initial authority for filing a timely proof of claim Is found in Federal Rule of
Bankruptcy Procedure 3002(c). A proof of claim filed in a Chapter 13 case [s iimely If filed
within ninety days afler the first dote sel for the moeting of creditors. '@ See Fed, R, Sankr.P.
3002(c). At first blush, ane might queston the relevance of this Rule as to a secured creditor,
since subseclion (a) of Rule 3002, as earlier stated, only requires unsecured credliors and
equity security holders to fite a proof of cleim, However, in 1984, Congress amended the
Bankruptey Code wiih the Bankrupley Reform Act of 1854 {the *1984 Refarm’), thereby adding
anolher place to the claims aliowanco puzzle, specifically addressing timefiness for an allowed
claim. Under ihe 1994 Refarm, Congress added 1o the list of reasons for disallowing clatms
under Sectlon 502(b), imeliness—whereby a claim will be disaltowed If there is an objectlon far
easons that a *proof of claim Is not timely filed....” 11 U.5.C. § 502(b)(8). Taking this
amendment to lis logical conclusion, Judge Grant noted In In re Jensen that:

White lateness is now o recopgnized reasan for denying a claim, the Imporiance of seying this
in § 502(b), rather than someplace else, is that timeliness is no fonger e prerequisiie for
allowing a creditor's claim. As the pracess now warks, a creditor files ts clalm, 814 § 501;
then, throupgh § 502(a), thal clakm is deemed allowed, unless it is abjected to, Thus, even late
claims are deemed allowed uniess objected fo. If an objection is filed, latenass is a reason
not to allow the claim.

232 B.R. 118, 119-20 (Bank:.N.D.Ind. 1998}, Judge Granl concluded that *[iknsliness can
no longer be viewed as part of the credilor's inftial burden—a prerequisite to having Its claim
allowed. Instead, it has become an aflirmative defense, with the responsiblilty for ralsing the
issue resting with the party who objects to the clalm.” /d. at 120. Under § 502(b){8), nelther
secured nor ynsecured lardily flled claims in a Chapter 13 case are excepled fom
disallowance. As one bankruptey court observed, “{[Jf Congress intended tardily filed ctaims
in chapter 13 (0 be allowed, they too would have been excepled from § 502(b)(2), as wero
tardily fited claims under § 726(a).” In re Dennis, *721 230 B.R. 244, 249 (Bankr.D.N.J),1999).
Seciion 502(b)(9) has made clear, for over a decade now, thal a proof of claim not Urnely
filed, regerdiesa of whether it Is secured or unsecured, should not be altowed If there Is an
objeclion made on grounds of limetiness. See In re Jurado, 316 E.R, 251, 254
{Bankr.D,P.R.2004},

§ FMC nevertheless assers that [f a secured creditor must file a proof of claim to receiva e
distribution under a Chapler 13 plan, than there Is no deadline for doing such. However, FMC
lgnores the relevan! case law In e Fifth Circuil “[T]ke Fiflh Clroull (has) presumed thal the bar
date lor ilng unsecured claims set out in Rute 3002 ough! to epply a5 well (o secured claims.”
n re Macias, 125 B R. 6§59, 663 (Bankr.W.D.Tex. 1996) (citing In re Simmons. 765 F.2d 547,
551 (5th Cir,1905)). This court agrees with the Macias court thal the Flith Clrcuit indsed
suggested in Simmons that Rule 3002(c)'s deadline for proafs of claim spplios to all parties in
Chapter 13. See afso in re Kelfey, 259 B.R. 580, 583-B4 (Bankr.E.D.Tex.2001) (in construlng
Section 502(b}{9) and Fed. R. Bankr,P. 3002(c), Judge Parker held thal the deadline of Fed, R,
Bankr,P, 3002(c} should be strictly abserved by a¥ pariies). Conira in re Mehl, 2005 WL
2606676 (Bankr.C.D.I1, Ocl.25, 2005) {declining to hold that any bar date applias lo secured
creditors), Whila FMC remains secured by its collateral, this does not excuse FMC's len month
delay In filing its proof of claim. To recelve a distribuilon under the Debtors' Chapter 13 plan,
FMC needed {o file such claim by March 7, 2005; January 30, 2006 conslilulas exirema
tardiness. Siméarly, DBT nooded to file its proof of clatm by Oclober 19, 2005; April 11, 2006
constitules extrems fardiness,

[:}
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The gueslion then becomes, under what chicumstances, If any, can (he court allow claims that
are filed beyand the bar date. "In a chapier 13 case, the eourl has ro discretion to enfarge the
time under F.R. Bankr.P. 3002{c) far a creditor's fing a proof of ctalm other than In the case of
a claim by a governmental unlt, an infant, or an incompatent person.” /n re Mickens, 2005 WL
375661, *1 (Bankr.D.D.C. Feh. 14, 2005) (citation omitiad) {omphasis added).

The bankeuptcy court in In re AMickens, at *1, found that

Despile F.R. Bankr.F. 3002(a) stating only that an unsecured creditor must
flle a proof of claim for the claim to be ellowed, the deadime of Rule 3002(c)
is not limited to unsecured creditors, and the Banksuptcy Code itself makes
clear that fifing of & timely preof of claim is necessary Tor a holder of a
secured claim to have an allowad secured daim, See /n re Boucel, 280 B.R.
533, 537-38 (Bankr.D.Kan,2002}. Bolh 11 U,.5.C. §§ 501{a) and 502{a)
contemplate filing of & claim in order for the claim to be allowad, and 11
U.5.C. § 502(b)(9}, which became efieclive on Oclober 22, 1094, requires
disallowance of an untimely claim wilh exceptions Inappiicable here. Bovcsk,
280 B.R. at 537. While 11 U.S.C. § 506(d) provides {hat disallowance of o
claim as an allowed secured claim salely on the ground of untimeliness does
not void tho fian securing the ¢lalm, disallowance does bar distibullons on
thal claim under e confirmed plan, Bowcek. 280 B.R. a1 538. Some older
decisions hald that a secured creditor's failure ia file 2 Gmely proof of claim
may nol ba invoked to bar recelpl of distribulions in 8 chopter 13 case, bul
were rendered obscleta by the amendment of § 502{b){9)....

Io. {fooinotes omiticd).

7 Adeblor or a tustee who falls fimely 1o file g proof of claim on behall of & *722 creditor
under Fed, R, 8ankr.P. 3004, may obtain an entargement of tho Rule 3004 deadiing for *cause
shown” where “lhe {ailure to act was a resull of excusable neglecl.” Fed, R. Bankr.P, 9006{b)
(1) Howaver, this proceture Is nei available lo croditors by raason af Ruls 9008(b){3) which
restricts extending the Rule 3002(c) deadling. See in re Townsville, 268 B.R. 95, 105-05
(Bankr.E.D.P2.2001). in 1893, Ihe United Ststos Suprame Courl addrassed whether an
attomey’s inedverlent fallure to file a proof of claim within tho court set ciaims bar da'e
constitules "excusable neglect” within the meaning of Federal Rule of Bankruplcy Procedura
S00G(b){1) In Ploneer invesiment Services Co. v. Brunswick Associates Limited Parinership,
507 U.S. 380, 113 5.Ct. 1488, 123 L.Ed.2d 74 (1993). Ulimatety, {he Court he!d that it could.
{d. a1 383, 113 §.Ct. 1489. However, the Court’s holding In Pioneer Is napplicabte here.

‘Pioneer made clear that Rule 3002(c) was exchxded from tha aperation of the excusable
neglect slandarg.* in re Stewart, 247 B.R. 515, 519 (Bankr.b.0.F12,2000) (ciling Pioneer, 507
U.E. at 389 n. 4, 113 5.C1. 1488). In particular, the Court noted thal * ‘ljhe excusable neglect”
standard of Rufe $006(b)(1) govems late filings of proo! of ctaim In Chapter 11 cases bul not in
Chapler 7 cases.” Pioncer, 507 U.S, at 388, 113 S.C1. 1489. The Courl continued to explaln:

The time-computaticn and lima-extenslon provision af Rute 9006 ... are
generally applicable fo any time requirement found etsewhere in the rulas
unless exprassly excepled, Subsections (b)(2) and (b){3) of Rule 900G
enumerata those time requirements excluded fram the operation of the
“excusoble neglect” standard. One of the time requiremants listed as excepled
i Rute 2006(b)(3) Is that governing the filing of proofs of clalm In Chapler 7
cases. Such filings are governed exclusively by Rule 3002(c). See Rule 9005(b)
(33 In re Goastal Alaska Lines, Inc., 920 F.2d 1428, 1432 {5th Gir.1990). By
contrast, Rule 80056(h) does not meke e similar exception for Rule 3003(c),
which ... establishes (he time requircments for proofs of clatm in Chapter 11
cases. Conseguently, Rule S006(b){1} musl be consirued to govem the
permissitdlity of fate filings In Chapter 11 bankruptcias,

Pionger. 507 U.S. al 389 0. 4, 113 S.CL. 1489,

8  Pioneer made clear that Rule 3002(c) was excluded from the opemtion of the excusable
neglect standard, See 507 U.S. al 389 . 4, 113 S.CL 1469, 123 L.Ed.2d 74. See also in re
Stewvart, 247 B.R. 515, 518-20 (Bankr.i.D.Fla.2000). "Rule 9006({b}{1) mus! ba constrved to
govemn the permissibility of ate filings in Chapter 11 bankruptcies.” Id. Ses also Jones v.
Arpss, 9 F.3d 78, 81 {10th Cir.1993) {holding that excusable negled! stondard applies enly in
Chapler 11 casges). A bankrupicy court does not have the discretlion (o allow lale filed claims in
a Chapter 13 case. in re Eusion, 120 B.R. 228, 230 {Bankr.M.D.Fla.1990); /n re Jones, 154
B.R. 816, 818 (Bankr.M.D.Ga.1993); In re Tumer, 157 B.R. 904, 810 (Bankr.M.D.Ala,1093). 1!
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723 €, So what happens to a soecured creditor who falls to timaly file a proof of claim in
@ Chapler 13 debtor's bankruptey ?

9 Ininre Kressler, 252 B.R. 632, 633 (Bankr.EE.D.Penn 2000}, the bankrupicy court
succinctly summarized the result of a secured creditor failing {o file a imely proof of claim ina
Chapter 13 dehtar's bankruptcy. The court observed:

{Tlhe fallure of & secured creditor to file a proof of clalm will nat result in the loss
of the crediior's lien and generally speaking, after ihe bankrupicy case is
concluded, the ereditar may pursue the collateral to satisfy ils lien, Estate of
Lellack v. Prudentisl Ins. Co. of America, 811 F.2d 186, 187-88 (3d Cir.1987);
Tamow, 749 F.2d al 465-87,; Maliter of Baldridge, 232 B.R, 394, 395-56
(Bankr.N.D.Ind,1999); Bisch fv. U.5.}, 159 B.R. [546] at 548-50 [(Sth Cir. BAP
1993)].

0 12 This couri recognizas that the holder of a secured claim has the option of
relying solely on its lien in satisfaciion of deblor's Indebtedness and to theraefore opt ta decline
1o file & proof of claim if the securad creditor wants no distribution under a propased plan, This
court also acknowledges that, “[a] non-filing secured creditor who is not provided for under a
plan Is neverthaless bound to the tarms of & plan in the sense that it Is subject to the autornatic
stay...." Inre Lee, 182 B.R. 354, 358 (Bankr.8.0.Ga.1995). "[A] Chapter 13 deblor cannot
remaln In pessassion of a secured credilar's collaleral during the pendency of iis plan where
the debtor's plan makes na provision for the creditor's value of ils security and whare the sola
reasan for the disallowance of the credilor's secured claim was the credilor's fallure to file a
timely proof of claim.” /n re Lee, 182 B.R. 354, 357 (Bankr.5.D.Ga.1995); Southtrust Bank of
Atabama v. Thomas (In re Thomas), 81 B.R. 117, 123 (N.D.Ala.1968), affd 883 F.2d 991 (i1lh
Cir.198%). In In re Thomas, the district court, affinmed in a one sentence conclusion by the
Eleventh Circuit, datlared

[Section] 1327(a) doas not bar a secured creditor from seeking relief from siay
where the creditor's claim is no! provided for in the plan, the Chapter 13 debtor
has minimal equity in tha collateral, and the sole reason for disallowance of the
creditor's claim is the creditor's failure 1o file a timely proof of claim.

{d. at 357-58.

In summary, the secured creditors here may have lost the batlle (by being foreclased from
receiving distributions under the confirmed Chapier 13 plans), but the Debtors and unsecured
creditors may ultimately lose the war, since a secured crediler retains its lien, notwithstanding
fallure to file a proof of claim and omission from reatrnent under a confirmed plan. Presumably,
any sscured creditor in this situation will ultimaiely seek relief from the stay or adequale
prodection If not receiving payments from the debter during the Chapler 13 planfcase. It is this
prospect that was no doubt the reason that Fed. R. Banks.P. 3004 was anacied—giving a
debtor or frustee the right to file a proof of claim for a creditor wha, for whatever reason, does
not timely fite & proof of claim pursuant to Fed R. Bankr P. 3002(c). 12

724 Conclusfon

13 In summary, In light of the foregoing analysis, the court holds that both FMC and DET
were required to fimaly file proofs of claim in order to recelve payments under the Chapter 13
plans of their respective Deblors. ** Accordingly, FMC's Mation to Compel Payments (o
Sacured Credior is denied and OBT's Motion for Leave fo File and Allow Late=Filed Proof of
Claim is denled and the Chaplier 13 trustae's objections to same are sustained. Bankrupicy
Rula 3002(x) &lone does not somehow dictate a contrary result, but, rather, Sections 501(a),
502, and 1326(b)(2), read tagelher with Federal Rules of Bankruptey Procedures 3002(c),
3021, and 8006(b) lead to this conclusion. This court has no discredion 1o allow late filed proofs
of tlaim by FMC and DBT, pursuant to 3002{(c} and 2006(b). even il they had shown same
evidence of excusable naglect The court will issue separate Orders consistent with this

opinion.
: Footnotes
1 In such plan, FMC's claim was listed in a section entitied "Deblers’ Objeclions o
Claime," with the reason for the objection slalad as *Na Proof af Clalm Filed.”
2 The court will consirue the trustee's responsa to assentially be an objection la

FMC's late-filed proof of claim, since the trustee’s prayer for relief asks the court
to determine whether the claim of FMC Is allowable.
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The property was also listed on the Debtors Schedule C as an axempt
homestead,

The court confirmed the Debter's Chapter 13 plan on May 30, 2006,

The slatute also pravides, in pertinent past, at subsections (b} and {c), that I a
creditor falls to flle timely a proof of claim, an enlity that is llable to such creditor
wilh the debtar, or that has secured the elaim, or the deblor or the trustee, may
file a proof of claim on the crediter's behalf. See 11 11.5.C. § 501(b) and (c).

Note thal Fed. R. Bankr.P, 3004, similzr to Secfion 501(b) and {c), provides: “if a
creditor does not timely file a proof of claim under Rule 3002(c) o 3003{c), the
debtor or trustee may file a proof of claim within 30 days afier explration of the
time for filing claims prescribed by Rule 3002(c) ar 3003(c), whichever Is
applicable,” .

As a general rule, a secured creditor in a Chapler 13 case Is not required ta file a
proof of claim but may choose 10 ignore the bankruptey proceeding and ook 10
ils lien for satisfaclion of the dekt, Fed. Deposit ins. Corp, v. Linion Entities (in re
Be-Mac Transpor Co., Inc.), B3 F.3d 1020, 1025 (8th Cir.1986); Tepper v,
Burrhasm (Ir re Tepper), 279 B.R. B58, 864 (Bankr.M.D.F1a.2002); Lag Serv. Co,
v. Waif {in re Wolf), 162 B.R. 88, 105-06 (Bankr.D.M_J 1893).

An exceplion would be in Chapter 8 and Chapler 11 renrganization cases, in
which, pursuart fo Bankruptcy Rule 3063, there is a concept of “deemed filed”
procfs of efaim, by virtue of {he fact thal the Debtar's Schedule of Liabilities filed
in @ case, pursuant lo Section 5219(1), constilule prima facie evidence of the
va¥dity and amount of the claims of creditors, unless such elaims ara scheduled
as dispuled, contingent or unliquidated.

As earfier mentioned, Lhis is subjsc! to certain other pariies-in-imtarest right to file
a praof of claim on the secured ereditor's behalf. 11 U.S.C. § 501(b) and {c) and
Fed. R. Bankr.P. 3004.

Federal Rule of Bankeupley Procedure 3002(c) alsa governs time for Bling proofs
of claim in Chapler 7 and 12 cases.

This court questiens {or refines) the blanket statement made by cerialn courts, In
raspanse to Floneer, that a bankrupicy court does not have the discretion to
allow late filed pracfs of claim in @ Chapter 13 case. Spacifically, the court cannot
“Jor cause shown," including “excusable neglect,” exiend the time for a credifor to
fite & proof of claim pursuant {o Rule 3002(c). Fed. R. Bankr.P. 900G(b).
However, it would appesr that a deblor or irustee may come in, pursuant to Rulz
S006(b}, and ask for permission o file a late filed proof of ¢laim on the creditor's
behall in a Chapter 13 ¢ass, pursuant to Rule 3004, if the debtor or trusies can
show some sort of excusable neglect lar missing the Rule 3004 deadline for
debtors and trustess,

The court nates one additional unintended consequence thal may resuli In the
siluation in which: (a) a securet crediter doss nol timely file a proof of claim in a
Chapter 13 case; (b) the deblor and trustae do net file a progf of claim on its
behalf, pursuant 1o Rule 3014; and, thus, (c) the secured creditor does not end
up recaiving treatment under the plan. A debtor nermally reflects in its Schedule
J, reflecting monthly expenditures, expenditures for "rent or home mortgape
paymenti” and inslaliment payments for an aulomoblle {if nol to be included In the
plan). Indeed, it is logical and fair that a debicr be entilled to home and car
allawances in his budget, ang it is from the Schedule of Income {Schadule 1) and
Schedule of Expendtiures {Schedule J) that dispasabta incoma and propar plan
treatment for unsecurad creditors is derived. It weuld seem that, where a deblor
conternplated morlgage payments andfor automabile payments in hisfher
Schedule .J, and the morgagee and car financer do nat end up being paid under
the plan, that either a deblor cught to nevertheless be payinyg them direcily
aulside the plan, or else the frustee would have grounds to seek post-
confirmation medilication of the plan to increase the distribution to vnsecured
craditors if ihe debtor is not in fac! paying anything for his home mortgage or
automobile as the Schedule J implied he would be. The court was not presented
with the Schedules J for each of tha Debtors in the cases at bar and expresses
no comment as la whether the trusiee now has grounds to pugsue modilication
(to enhance dislribulion to unsecured creditors) in these cases.
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i3 When they did nof, the Debiors or Chapler 13 trustee could have filzd proofs of
claimon their behzalves,
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