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VEMORANDUM OPI NI ON AND ORDER ON REMAND

It is the law of this case that Southwest Securities, Inc.,
in violation of 11 U S.C. § 525(b), term nated the enpl oynent of
Dani el Al an Wakefield, the debtor, because he filed a petition

for relief under Chapter 7 of the Bankruptcy Code. Wakefield v.

SWS Securities, Inc. (In re Wakefield), 293 B.R 372, 383 (N.D.

Tex. 2003). Southwest Securities, Inc., attenpts to avoid the



consequences of its unlawful act by requesting the court to
precl ude Wakefield s lawsuit by application of the doctrine of
judicial estoppel. Southwest Securities contends that Wakefield
shoul d have anended hi s bankruptcy schedules to include the

8 525(b) cause of action even though it arose after the
commencenent of Wakefield s Chapter 7 case and even though the
cause of action was not and could not be property of the
bankruptcy estate. The doctrine of judicial estoppel has no
application to the facts of this case.

At trial, the court held that judicial estoppel did not
apply. On appeal, the United States District Court for the
Northern District of Texas reversed that determ nation because,
according to the appellate court, the trial court nade an error
of law by applying a “purely objective standard” to the question
of Wakefield' s notive in not scheduling the 8§ 525(b) claim The
appel l ate court vacated the trial court’s judgnent in part and
remanded for further proceedings “on the judicial estoppel
issue.” Wakefield, 293 B.R at 375.

On remand, on April 12, 2004, the court held a status
conference with the parties, setting a briefing schedule and a
hearing on the remanded issue. Wakefield filed his brief on
remand on May 3, 2004. Southwest Securities filed its responsive
brief on remand on May 24, 2004. Wakefield filed his reply brief

on May 24, 2004. The court held a hearing on remand on June 2,



2004. As nmandated by the appellate court, this court addresses
the judicial estoppel issue.

Sout hwest Securities contends that the appellate court
remanded a “specific issue” to this court — nanely, “whether
there is evidence of a subjective notive for Wakefield to concea
his 8§ 525(b) claimfromhis trustee and creditors.” Defendant’s

Reply to Plaintiff’s Brief on Remand at 1-2, Wakefield v.

Sout hwest Securities, Inc. (In re Wakefield), adversary no. 01-

3697 (Bankr. N.D. Tex. reply filed May 24, 2004). The appellate
court did not limt the remand to the narrow i ssue hi ghlighted by
Sout hwest Securities. The appellate court vacated the judici al
est oppel decision and remanded for further consideration of the
judicial estoppel issue, with a mandate to apply the | egal
standards articulated by the appellate court for the trial
court’s exercise of discretion. On remand, this court nust now
exercise its discretion, applying the standards articul ated by
the appell ate court.

Judi ci al Est oppel

“Judi ci al estoppel is ‘a comon | aw doctrine by
whi ch a party who has assuned one position in his
pl eadi ngs may be estopped from assum ng an i nconsi stent
position[.]’” 1ln re Coastal Plains, Inc., 179 F.3d
197, 205 (5th Gr. 1999) (quoting Brandon v. Interfirst
Corp., 858 F.2d 266, 268 (5th Gr. 1988)). “The
pur pose of the doctrine is ‘“to protect the integrity of
the judicial process’, by ‘prevent[ing] parties from
pl aying fast and | oose with the courts to suit the
exi gencies of self interest[.]’” [Id. (quoting Brandon,
858 F.2d at 268).

Judi ci al estoppel is applied when two requirenents
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are net: the position of the party to be estopped is
clearly inconsistent with its previous one, and the
party convinced the court to accept the previous
position. See id. at 206. |In Coastal Plains the Fifth
Crcuit at least inplicitly recogni zed the additional
requi renent that the party to be estopped nust have
acted intentionally rather than inadvertently. See id.
at 206 (noting that many courts inmpose such a

requi renent) and 210-13 (w thout expressly adopting the
requi renent, addressing on the nerits plaintiffs’
contention that they had acted unintentionally and
inadvertently); In re West Delta G| Co. v. Hof, 2002
W. 1963317, at *4 (E.D. La. Aug. 21, 2002) (holding
that Coastal Plains “did not blanketly adopt other
circuits’ requirenent of intent or bad faith in order
for judicial estoppel to apply,” but applied el enents
of “inadvertence defense” “[without explicitly
adopting or rejecting the possibility of an
“inadvertence defense’ to judicial estoppel

generally”). The Coastal Plains panel held that, “in
considering judicial estoppel for bankruptcy cases, the
debtor’s failure to satisfy its statutory disclosure
duty is ‘inadvertent’ only when, in general, the debtor
ei ther | acks know edge of the undisclosed clains or has
no notive for their concealnent.” Coastal Plains 179
F.3d at 210 (footnote omtted).

Wakefield, 293 B.R at 378-79.
| nconsi stent Position
Sout hwest Securities contends that Wakefield should have
schedul ed his 8 525(b) cause of action in his originally filed
schedul es or by filing an anended schedule. At trial, the court
found that Wakefield s position in the 8 525(b) |awsuit was
inconsistent with his schedules as filed, and not anended.

Wakefield v. Southwest Securities, Inc. (In re Wakefield),

adversary no. 01-3697 at 17 (Bankr. N.D. Tex. Cct. 17, 2002).
This court respectfully disagrees. As the appellate court has

vacated the judicial estoppel decision, this court may re-exani ne
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the question. Indeed, in its decision on appeal, the appellate
court recogni zed the propriety of re-exam ning the question. The
court opined:

| f the bankruptcy court on remand foll ows reasoning
t hat di stingui shes between property of the estate and
Wakefield s personal property, it should reeval uate
whet her this analysis nust be conducted under the first
prong of the Coastal Plains test rather than under the
i ntentional/inadvertent conponent. |[|f the court hol ds
t hat Wakefield had no obligation to disclose his
8§ 525(b) cause of action because it was not property of
the estate, and that his chapter 7 schedul es coul d not
have been inconsistent with the filing of the adversary
proceedi ng, this reasoning would fall within the first
prong of Coastal Plains. See Coastal Plains, 179 F.3d
at 206 (addressing whet her position of party to be
estopped is clearly inconsistent with previous
position).

Wakefield, 293 B.R at 382.

Wakefield filed his petition for relief under Chapter 7 of
t he Bankruptcy Code on April 3, 2001. 11 U.S.C. § 301. The
commencenent of the case created “an estate.” 11 U S.C
8 541(a). The “estate is conprised of all the follow ng
property, wherever |ocated and by whonever held: (1) Except as
provi ded in subsections (b) and (c)(2) of this section, all |egal

or equitable interests of the debtor in property as of the

comrencenent of the case.” 11 U S.C. 8§ 541(a)(1) (enphasis

added). The debtor nust file a schedule of assets. 11 U S. C
8 521(1). The debtor nmay exenpt sonme of those assets fromthe
estate. 11 U S.C 8§ 522. The Chapter 7 trustee nust “coll ect

and reduce to noney the property of the estate” and “investigate
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the financial affairs of the debtor.” 11 U S. C. 8§ 704(1) and

(4).

O ficial fornms have been pronul gated for use as the

schedul es required to be filed by 8 521(1). Schedule B (Personal

Property) requires that the debtor list “[o]ther contingent and

unliqui dated clains of every nature, including tax refunds,

counterclains of the debtor, and rights to setoff clains.”

Oficial Bankr. Form 6.

A claimfor recovery of noney by the debtor constitutes

property. However, by definition, a claimunder 8 525(b) cannot

arise until after the commencenent of the bankruptcy case.

11

Section 525(b) provides:

No private enployer may term nate the enpl oynent of, or
discrimnate with respect to enploynent against, an

i ndi vi dual who is or has been a debtor under this
title, a debtor or bankrupt under the Bankruptcy Act,
or an individual associated with such debtor or
bankrupt, solely because such debtor or bankrupt — (1)
is or has been a debtor under this title or a debtor or
bankrupt under the Bankruptcy Act; (2) has been

i nsol vent before the comrencenent of a case under this
title or during the case but before the grant or deni al
of a discharge; or (3) has not paid a debt that is

di schargeable in a case under this title or that was

di scharged under the Bankruptcy Act.

. S.C. § 525(h).

By its express terns, 8 525(b) applies to “an individual who

I s or has been a debtor under this title.” [1d. A “debtor” neans
“person . . . concerning which a case under this title has been
commenced.” 11 U. S.C. 8 101(13). Therefore, no clai munder

- 6-



8 525(b) exists until a person becones a debtor after the

commencenent of a case under the Bankruptcy Code. Brassfield v.

Jack MclLendon Furniture, Inc., 953 F. Supp. 1424, 1432-33 (M D

Ala. 1996).

As a result, the claimdid not exist as of the comencenent
of the case. A debtor nust schedule all his interest in property
as of the commencenent of the case. Qobviously, a debtor has no
duty to schedul e the non-exi stence of a cause of action.

A cl ai munder 8 525(b) cannot be considered a “contingent”
claimor an “unliquidated” claimas of the coormencenent of the
case. A “clainf neans a “right to paynent, whether or not such
right is . . . unliquidated [or] . . . contingent . . . .7 11
U S C 8§ 101(5). As discussed above, under the plain | anguage of
8 525(b), Wakefield had no right to paynent until he becane a
debt or under the Bankruptcy Code and Sout hwest Securities
commtted the prohibited discrimnatory act. Surely, Southwest
Securities is not suggesting that Wakefield should have
anticipated that his enployer, a publicly traded conpany, being
advi sed by a prestigious law firmw th a bankruptcy section,
woul d term nate his enploynent if he filed a bankruptcy petition.
Surely, Southwest Securities is not contending in this federal
court that a debtor should have a crystal ball projecting
di scrimnatory practice under 8 525(b). Under 8 525(b), the

Bankruptcy Code does not create a right to paynment contingent on

-7-



a person commtting the discrimnatory act. Likewse, there is
no basis for cal culati ng damages as of the commencenent of the
case.

Sout hwest Securities argues, however, that after it fired
Wakefiel d, Wakefield should have anmended his schedule to include
the post-petition claim Despite its violation of § 525(b),

Sout hwest Securities faults the debtor for unilaterally

determ ning that the post-petition enploynent term nation need
not be reported to the trustee and the creditors on an anended
schedule. A Chapter 7 debtor has no duty to amend his schedul es
to report a post-petition right to paynent for which the
bankruptcy estate nmay claimno interest.

None of the subsections of 8§ 541(a), establishing property

of the estate, apply to a claimunder 8§ 525(b). Coastal Pl ains

does not stand for the proposition that a Chapter 7 debtor has a
duty to disclose assets that the debtor obtains post-petition.

The court in Coastal Plains addressed the continuing duty of a

debt or under Chapter 11 of the Bankruptcy Code, citing authority
for the proposition that know edge of any type of claim®“prior to

confirmation” “nust be disclosed.” Coastal Plains, 179 F.3d at

208. First, the court reads Coastal Plains as involving a pre-

petition cause of action. Second, Chapter 11 requires that a
pl an proponent file a disclosure statenent containing adequate

i nformati on about the debtor for a hypothetical investor “to nake



an infornmed judgnent about the plan . . . .” 11 U S.C

8§ 1125(a)(1). That disclosure includes the post-petition, pre-
pl an- of -reorgani zation activities of the debtor. Third, a
Chapter 11 plan of reorgani zation nay address all obligations of
a debtor through confirmation of the plan, thereby including pre-
petition and post-petition obligations. 11 U S.C. 8§ 1123 and
1129. Fourth, confirmation of a Chapter 11 plan results in the
di scharge of “any debt that arose before the date of such
confirmation.” 11 U S.C 8§ 1141(d)(1)(A). Necessarily, then,
the Chapter 11 debtor nust disclose all debts, pre- and post-
petition, that may be di scharged upon confirmation of a plan.
These provisions have no application to Chapter 7. 11 U S.C 8§
103(9) .

Wth all due respect, this court disagrees with the
proposition that any provision of the Bankruptcy Code requires a
Chapter 7 debtor to disclose post-petition assets not within
8 541(a) obtained after the commencenent of a case but before the
entry of an order of discharge. 1In that regard, the court
invites the appellate court to reexam ne the decision in Heckler

V. Product Dev. Corp., No. 3:00-Cv-1187-R, 2002 W. 824091 (N. D

Tex. April 29, 2002). The court in Heckler relied on Coastal
Pl ai ns, a Chapter 11 case not applicable to Chapter 7, as

di scussed above. The court in Heckler also relied on Youngbl ood

Goup v. Lufkin Fed. Sav. & Loan Ass'n, 932 F. Supp. 859 (E.D.




Tex. 1996), which also dealt wwth a Chapter 11 confirnmed plan of
reorgani zati on.
The inportance of reading the Bankruptcy Code as a whol e

cannot be over st at ed. United Sav. Ass’n of Texas v. Tinbers of

| nwood Forest Assocs., Ltd., 484 U S. 365, 370-72 (1988). Thus,

a Chapter 13 case, |like a Chapter 11 case, inposes different
obligations on a debtor than does a Chapter 7 case because it
provi des the debtor with different rights. Under Chapter 13,
property of the bankruptcy estate includes, in addition to the
property specified in 8 541, “all property of the kind specified
in such section that the debtor acquires after the conmencenent
of the case but before the case is closed, dism ssed or converted
[and] earnings from services perforned by the debtor after
t he commencenent of the case but before the case is closed,
di sm ssed, or converted . . . .” 11 U S.C 8§ 1306(a)(1) and (2).
Except as provided in a confirnmed Chapter 13 plan or order
confirmng a plan, the debtor remains in possession of al
property of the estate. 11 U.S.C. 8§ 1306(b). For Chapter 13 to
wor k, given that definition of property of the estate, the
Chapter 13 debtor has a continuing duty to disclose property and
earnings acquired after the comrencenent of the case. The
Chapter 13 debtor’s ability to confirma plan and ultimtely
obtain a discharge turns, in part, on those assets and earni ngs.

11 U.S.C. § 1322 and 1325. These provisions have no application
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to Chapter 7. 11 U.S.C. § 103(i).

Wakefield has not taken a position inconsistent with a
previ ous position taken before the court.

Convi nce Court to Act

At trial, Southwest Securities contended that Wakefield s
i nconsi stent positions had been advanced to convince the court to
accept his previous position, and, thereby, enter a discharge.
The trial court agreed with that position. On re-examning the
i ssue on remand, this court respectfully disagrees. To obtain a
di scharge under Chapter 7, the debtor nust fulfill certain
obligations. First, the debtor nust file accurate schedules. As
di scussed above, the non-scheduling of a cause of action under
8 525(b) in a Chapter 7 case does not inplicate the accuracy of
t he schedules. Second, the debtor nust attend his neeting of
creditors. The debtor attended his neeting of creditors. At the
meeting of creditors, Wakefield s attorney informed the Chapter 7
trustee about the term nation of Wakefield s enpl oynent because
he filed a bankruptcy petition. Third, the debtor cannot engage
in any of the prohibited conduct under 8§ 727. No conpl ai nt under
8§ 727 had been filed in the case. Wkefield was therefore
entitled to a discharge. The lack of an amended schedule |isting
an asset acquired after the commencenent of the case that is not
property of the bankruptcy estate and cannot be adm ni stered by

the Chapter 7 trustee has no inpact on the entry of a discharge
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order in a Chapter 7 case.

As the appellate court instructed, the purpose of the
judicial estoppel doctrine is to protect the integrity of the
judicial process. Wkefield s acts concerning the 8§ 525(b) claim
had no inpact on the judicial process, and therefore, the
judicial estoppel doctrine need not be applied to protect the
integrity of the process. On the other hand, Southwest
Securities undermned the integrity of the Bankruptcy Code, for
which it is |liable under 8 525(b). Judicial estoppel is not a
doctrine avail able to cl eanse Sout hwest Securities of its
liability.

In Coastal Plains, the Fifth Crcuit observed that a debtor

cannot “[c]onceal [its] clains; get rid of [its] creditors on the
cheap, and start over with a bundle of [undiscl osed, pre-

bankruptcy] rights.” Coastal Plains, 179 F.3d at 213 (quoting

Payl ess Whol esale Distribs., Inc. v. Alberto Culver (P.R) Inc.,

989 F.2d 570, 571 (1st Cir. 1993)). That scenario does not apply
here. Wakefield did not conceal a pre-petition claim \Wakefield
was entitled to his discharge. The judgnment under § 525(b)
merely restores his | osses post-petition caused by Sout hwest
Securities’ discrimnatory firing.
(bj ecti ve I nadvertence
G ven the above findings, the court need not consider

whet her the | ack of a disclosure of the 8 525(b) claimin anended
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schedul es before the entry of the di scharge was inadvertent.
Nevert hel ess, for purposes of conpl eteness, the court addresses
the issue. The court recogni zes the inherent difficulty of
addressing the issue, given the above findings and concl usi ons.
The parties shall read the followng in light of this
observati on.

Courts do not apply judicial estoppel if the debtor had no
notive for conceal nent. For the purpose of the anal ysis of
notive, the court assumes Wakefield conceal ed an asset that
shoul d have been scheduled. At trial, the court applied a purely
obj ective standard and found that Wakefield did not have a notive
for conceal nent because, “objectively, [Wakefield' s] conceal nent
and subsequent di scharge would have had no effect on such claim

because it was owned by him and not by his estate under

8§ 541(a)(7).” Wakefield v. Southwest Securities, Inc. (Inre
Wakefield), adversary no. 01-3697 at 21 (Bankr. N. D. Tex. Cct.
17, 2002). The trial court had originally found a duty to file
an anmended schedule to include this post-petition claim This
court disagrees and has found to the contrary. But, even if an
appel l ate court found such a duty, on remand, the court adopts
the trial court’s original finding regarding a purely objective
anal ysis of notive.

In addition, given the court’s finding on remand, the court

further finds that Wakefield could have no objective notive to
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conceal the claim The claimdid not exist as of the

comencenent of the case. Wakefield was required to disclose
assets that existed as of the commencenent of the case, no other
provi sion of 8 541(a) being applicable.
Subj ective | nadvertence

The appellate court held that the notive determ nation
shoul d not be purely objective. Wkefield, 293 B.R at 381. The
appel l ate court also held that:

Lack of notive is one way of defeating judicial

estoppel by establishing an inadvertent failure to

satisfy a statutory disclosure duty in a bankruptcy

case . . . . [A] party either must | ack know edge of

t he undi scl osed cl aimor nust have no notive to conceal

it. Mdtive and subjective intent are closely-rel ated

concepts and are often intertwined in the |aw
Id. So the court nust eval uate Wakefield s notive subjectively,
as well as objectively. Stated sonewhat differently, the
“assessnent of Wakefield s notive not to disclose his 8§ 525(b)
claimnust include subjective considerations . . . .7 ld.

Wakefield knew his enploynent with Sout hwest Securities had
been term nated because of his bankruptcy case. Wakefield net
with Kevin Marsh, Southwest Securities’ branch manager, on or
about April 9, 2001. Wkefield told Marsh that he was
considering filing a bankruptcy petition. “Marsh advised
Wakefield that filing for bankruptcy would be grounds for
termnation.” Wakefield, 293 B.R at 376. Wakefield s attorney

had actually filed Wakefield s bankruptcy petition on April 3,
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2001. Wakefield did not know the filing had been made when he
met with Marsh. After the neeting, Wakefield s attorney advised
Wakefield that, if term nated, he would have a cl ai m agai nst
Sout hwest Securities. Wkefield s attorney discussed this issue
with Marsh and others at Sout hwest Securities. Wkefield filed
hi s bankruptcy schedul es and statenent of financial affairs on
April 19, 2001. On April 27, 2001, Sout hwest Securities

term nated Wakefield s enpl oynent.

Pursuant to the Bankruptcy Code’ s mandate, Wakefield
attended his neeting of creditors. At the neeting of creditors,
the Chapter 7 trustee questioned Wakefi el d about his incone.
Wakefield s attorney inforned the Chapter 7 trustee that
Sout hwest Securities had term nated Wakefiel d s enpl oynent
because Wakefield filed a bankruptcy case. The neeting of
creditors occurred before the court granted Wakefield a
di scharge. Consequently, the trustee, who has a fiduciary duty
to collect and liquidate property of the bankruptcy estate, knew
t hat Wakefield believed his enploynent had been term nated by
Sout hwest Securities because he filed a bankruptcy petition.

Wakefield s attorney concluded that the claimwas not and
could not be property of the estate. Wkefield s attorney did
not advise Wakefield to file an amended schedule listing the
claim The trustee did not advise Wakefield to file an anended

schedule. The trustee did not take any act to assert that the
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bankruptcy estate had any interest in the 8 525(b) claim

On June 29, 2001, the trustee filed a report with the court
stating that the estate | acked non-exenpt assets to |iquidate.

On July 25, 2001, the court entered an order granting Wakefield' s
di scharge. On August 8, 2001, the court entered an order
accepting the trustee’'s report and cl osing the case.

Al t hough Wakefield believed he had the § 525(b) claim his
attorney di scussed the reasons for the termnation facially
articul ated by Southwest Securities. Wakefield therefore also
knew that he faced a litigation risk that he would not prevail on
his 8§ 525(b) claim Wakefield s attorney declined to represent
Wakefield on a 8 525(b) cause of action. Wkefield obtained new
counsel to handle that litigation.

Wakefield s successor attorney chose to file a notion to
reopen the bankruptcy case to bring the litigation in bankruptcy
court.

On these facts, Wakefield knew he had a cl ai m agai nst
Sout hwest Securities after he filed his bankruptcy case that
arose because he filed a bankruptcy case. He also knew that the
trustee had been inforned that Wakefield had been fired because
he filed a bankruptcy petition. Wkefield knew that the trustee
took no action and, indeed, that the trustee immedi ately
proceeded with a “no asset” adm nistration of the estate.

Wakefield knew that neither his attorney nor the trustee advised
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himto file an anended schedule to list the claim \Wakefield
knew his attorney had concluded that the claimwas not property
of the bankruptcy estate.

The trial court initially observed that Wakefield may not
have filed an anmended schedule to list the claimto avoid
litigation over whether the claimwas property of the estate. On
the other hand, the trial court held that the clai mwas not
property of the bankruptcy estate. This court agrees with that
conclusion. Indeed, as held above, this court has concl uded t hat
Wakefield had no obligation to file an anmended schedule to |i st
the claim \Wakefield had been informed by his attorney that the
cl ai m bel onged to Wakefield, not to the bankruptcy estate. The
trustee never asserted to the contrary; but, instead, filed a “no
asset” report with the court. Under these circunstances,
Wakefield had no reason to believe that he was conceal i ng any
asset that could be used by the trustee to pay his pre-petition
creditors.

Sout hwest Securities argues that Wakefield had a notive to
obtain a “wndfall for hinself, with no concern for his
creditors.” Defendant’s Reply to Plaintiff’s Brief on Remand at

4, \\kefield v. Southwest Securities, Inc. (In re Wakefield),

adversary no. 01-3697 (Bankr. N.D. Tex. reply filed My 24,
2004). That is a remarkable argunent for Southwest Securities to

| odge in federal court. Southwest Securities discrimnated
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agai nst Wakefield post-petition, in violation of the Bankruptcy
Code, causing Wakefield to | ose post-petition wages. The
judgment all ows Wakefield to recover this |ost pay, hardly a
“w ndfall.”

Wakefield testified at his neeting of creditors that his
schedul es were true and correct as of the day of the neeting of
creditors. The schedules were correct regarding the 8 525(b)
claim Wakefield testified to the best of his know edge. Even
if an appellate court concluded that Wakefield had a duty to
di scl ose the post-petition cause of action, the court infers that
Wakefi el d reasonably believed he had no obligation nor even a
reason to file an anmended schedule listing the claim

On these facts, the court finds that Wakefield | acked a
subj ective notive to conceal the 8§ 525(b), assumi ng an appellate
court disagreed with this court’s conclusion that there had been
no conceal ment to begin wth.

Conbi ned bj ective/ Subj ective Anal ysis

As notive and subjective intent are closely-rel ated
concepts, often intertw ned, the court includes its objective
analysis with its analysis of Wakefield s subjective intent. The
court adopts its findings and conclusions in the above two
sections of this nenorandum opi nion. The court makes the
foll ow ng additional findings of fact.

Janmes Cunni ngham served as the Chapter 7 trustee in
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Wakefield s bankruptcy case. The court takes judicial notice
t hat Cunni ngham has been a panel Chapter 7 trustee in this
district fromprior to the Wakefield case and continuing to the
present. Cunninghamis an experienced Chapter 7 trustee. The
court takes judicial notice that Cunni ngham knows the provisions
of the Bankruptcy Code. Cunni ngham woul d understand that a
statenent at a neeting of creditors that a debtor had been
termnated fromhis enpl oynent because he filed a bankruptcy case
woul d inplicate 8 525(b). Southwest Securities faults Wakefield
for not describing the circunstances of his firing. But the
trustee did not need a further description to understand that if
a claimexisted under 8 525(b), it would not be property of the
estate. These facts result in an inference that Wakefield would
not have a notive to conceal the cause of action when the
experienced Chapter 7 trustee knew about a basis for a § 525(b)
cl aimand took no action, but rather filed a “no asset” report.
Sout hwest Securities term nated Wakefiel d s enpl oynent on
April 27, 2001. Southwest Securities knew that Wakefield
contended that the termnation violated 8 525(b). Sout hwest
Securities had a clai magai nst Wakefield for an unpaid advance.
Wakefield did not file anended schedules in the case. The
trustee filed his “no asset” report after the neeting of
creditors. Southwest Securities did not file an objection to the

trustee’s report nor did Southwest Securities file any pleading
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contendi ng that Wakefield failed to disclose an asset or that the
trustee should pursue the natter. Southwest Securities did not
file an objection to Wakefiel d' s discharge. Southwest Securities
did not even exam ne Wakefield s schedules. These facts result
in an inference that Wakefield would not have a notive to concea
t he cause of action when Sout hwest Securities knew of the claim
and itself took no action before discharge. Parenthetically, the
court questions whet her Sout hwest Securities itself should be
estopped from asserting the judicial estoppel doctrine when it
took no action in the bankruptcy case raising the issue that it
has extensively pursued in this adversary proceedi ng, nanely, a
breached duty to discl ose assets.

The | ogic supporting the inference is fortified by Southwest
Securities’ post-discharge actions or inactions. The court
entered its order granting Wakefield s discharge on July 25,

2001. On August 8, 2001, the court closed the Wakefield
bankruptcy case. On October 19, 2001, Wakefield filed his notion
to reopen the case. 11 U S.C 8§ 350. Wakefield served the
nmotion to reopen on Sout hwest Securities. On Novenber 14, 2001,
the court entered its order reopening the case. Southwest
Securities did not file a conplaint to revoke Wakefield' s

di scharge for his alleged failure to disclose an asset by filing
an anmended schedul e before his discharge. 11 U S.C. § 727(d)(2).

Surely, if Southwest Securities believed Wakefield breached a

-20-



duty to disclose the 8 525(b) claimin an anended schedul e pri or
to di scharge, Southwest Securities would have filed a conpl aint
to revoke the discharge, which included the discharge of
Wakefield s debt to Southwest Securities.

Wakefield s attorney told himthe clai mwas not property of
the estate. Wakefield s attorney did not advise himto file an
amended schedule to list the claim The trustee, know ng
Wakefield s enpl oynent had been term nated by Sout hwest
Securities, took no action to pursue the cause of action for the
estate. The trustee did not advise Wakefield to file an anmended
schedule. To the contrary, the trustee proceeded to conplete his
admnistration of the estate. Southwest Securities, despite
having a claimto be discharged, took no action to suggest it
bel i eved Wakefield violated any disclosure duty. Furthernore,
the claimis not property of the bankruptcy estate. Even if
Wakefield had a duty to file an anended schedule to list the
claim Wakefield had no notive to conceal the claim

The parties briefed whether Southwest Securities would
suffer a detrinent if the court did not apply the judicial
estoppel doctrine. Wkefield s attorney discussed 8 525(b) with
Sout hwest Securities before Southwest Securities fired Wakefi el d.
Sout hwest Securities had anple opportunity fromthat discussion
going forward to address the situation. The trial court

originally found that “Southwest did not prove that it relied on
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[ Wakefield s] failure to list the claimagainst it toits

substantial injury.” Wkefield v. Southwest Securities, Inc. (In

re Wakefield), adversary no. 01-3697 at 22 (Bankr. N. D. Tex. Cct.

17, 2002). Furthernore, Southwest Securities had a full and fair
opportunity to litigate the issue in this adversary proceedi ng.
There has been no detrinment to Sout hwest Securities, other than
by its own actions.

The doctrine of judicial estoppel does not apply.

O her |ssues

The appellate court affirmed the finding of a 8 525(b)
claim This court has found that the doctrine of judicial
est oppel does not apply. The appellate court did not reach an
i ssue on appeal regarding the award of $40, 000 additi onal
damages. This court has no basis not to apply the trial court’s
award. The appellate court has not mandated that this court
reconsi der that award. The appellate court affirnmed the judgnent
of $121,951 for lost pay. Accordingly, this court shall re-enter
the original trial court judgment.

O der

Based on the foregoing,

| T 1S ORDERED that the judgnment entered on October 17, 2002
is reaffirmed as the judgnent of this court. The court shall re-
enter the judgnent. Interest shall accrue from Cctober 17, 2002

to the date of re-entry of the judgnent at the rate of 1.59% per
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annum Dani el Al an Wakefield is awarded post-judgnent interest
fromthe date of the re-entry of the judgnent. Counsel for
Wakefield shall submt a proposed final judgnent for entry.

#H##END OF ORDER###
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