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The following constitutesthe order of the Court.

Signed October 27, 2004. % 4 %&@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

GPR HOLDI NGS, L.L.C.,
DEBTOR

CASE NO. 01-36736- SAF-11

GPR HOLDI NGS, L.L.C.,
PLAI NTI FF,

VS. ADVERSARY NO. 03-3430

DUKE ENERGY TRADI NG AND

MARKETING L.L.C, et al.,
DEFENDANTS.

I N RE:

GPR HOLDI NGS, L.L.C.,
DEBTOR

CASE NO. 01-36736- SAF-11

BAYERI SCHE HYPO- UND VEREI NS-
BANK AKTI ENGESELLSCHAFT, NEW
YORK BRANCH,

PLAI NTI FF,

VS. ADVERSARY NO. 03-3406
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DUKE ENERGY TRADI NG AND
MARKETI NG L.L.C ,
DEFENDANT.

I N RE:

AURCRA NATURAL GAS, L.L.C
DEBTOR

CASE NO. 01-36709- SAF-7

ROBERT NEWHOUSE, TRUSTEE FOR

AURORA NATURAL GAS, L.L.C
PLAI NTI FF,

VS. ADVERSARY NO. 03-3615

DUKE ENERGY TRADI NG AND

MARKETI NG L.L.C ,
DEFENDANT.
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VEMORANDUM OPI NI ON AND ORDER

Duke Energy Trading and Marketing, L.L.C. (Duke), noves the
court for sunmary judgnment dism ssing the conplaint of Bayerische
Hypo- Und Ver ei nsbank Aktiengesel |l schaft, New York Branch (HVB)
for lack of standing and | ack of evidence. HVB contends that its
conplaint alleges its own claimfor conversion and that there are
genui ne issues of material fact warranting trial. The court held
a hearing on the notion on Septenber 10, 2004.

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court
show that there is no genuine issue of material fact and that the

nmoving party is entitled to a judgnment as a natter of |aw
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Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby Inc., 477 U S. 242, 250 (1986); Washington v.

Arnmstrong Wirld Indus. Inc., 839 F.2d 1121, 1122 (5th Cr. 1988).

On a sunmary judgnent notion the inferences to be drawn fromthe
underlying facts nust be viewed in the |light nost favorable to
the party opposing the notion. Anderson, 477 U. S. at 255. A
factual dispute bars sunmary judgnment only when the disputed fact
is determ native under governing law. 1d. at 250.

The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
323. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586-

87 (1986) .

Before 2001, HVB issued letters of credit to Western Natural
Gas, L.L.C., an affiliate of Golden Prairie Supply Services,
L.L.C (GPSS), Golden Prairie Resources, L.L.C. (GPR) and Aurora
Natural Gas, L.L.C, the debtors. Thereafter, HVB issued letters
of credit to the debtors. The letters of credit could be used to
finance sales of natural gas by the debtors, primarily to Duke.
HVB holds a perfected security interest in the debtors’ assets.

HVB's security agreenents with the debtors provides that the



debtors may “use its goods [the gas] in the ordinary course of
busi ness.” Duke does not dispute that HVB has a perfected
security interest in the gas and the resulting receivabl es
follow ng the sale of the gas.

The debt ors bought and sold natural gas. The debtors
engaged in a series of transactions for the sale of gas with
Duke. Duke entered gas purchase agreenents with Aurora, and GPR
in June and July of 2000, and with GPSS in March and April, 2001.
The agreenents contained a nonthly process by which the
differences arising in any nonth between the quantity of gas
shi pped back and forth, and the anount of noney paid, would be
reconci | ed.

In late May 2001, Duke di scovered that it had overpaid the
debtors by nore than $25 nillion in connection with gas purchases
bet ween Novenber 2000 and April 2001. As discussed in the
Menor andum Opi ni on and Order entered Cctober 5, 2004, in these
consol i dat ed adversary proceedings, there is sunmary judgnent
evi dence that Duke manually sent Aurora paynents, but al so
automatically paid for the purchased gas. Duke may have tw ce
paid for certain gas delivered. In June 2001, Duke called the
overpaynment to the debtors’ attention. The debtors did not
remedy the overpaynent. There is summary judgnent evidence
suggesting that the debtors could not refund the overpaynent.

Thereafter, Duke began a series of setoffs against the price of



subsequent |y delivered gas.

HVB al | eges that once Duke discovered its m stake and
| earned that the debtors could not repay the overpaynent, Duke,

t hrough the continued purchase and transfer of gas, credited
portions of the overpaynents agai nst new y generated

receivables. HVB clains a security interest in those
receivables. By the tine the debtors term nated the agreenents
with Duke, there is summary judgnment evidence that the $25
mllion overpaynment had been reduced by approxi mtely $17
mllion. HVB asserts that the purchases and transfers after June
1, 2001, coupled with Duke's setoffs, had been conducted outside
the ordinary course of business between Duke and the debtors. |If
out side the ordinary course of business, then HVB argues the
setoffs violated its security agreenents with the debtors. HVB
contends that, in effect, by setting off the overpaynent rather

t han paying for the gas that generated the receivabl es, Duke
converted HVB's security interest in the receivabl es generated
for the delivered gas.

Based on that theory, HVB brings a claimfor conversion
agai nst Duke. HVB further alleges that Duke conspired wth and
ai ded and abetted fraud by the debtors against HVB. HVB bases
its clainms for relief against Duke on the prem se that the
debtors did not transfer gas to Duke with paynents of resulting

recei vabl es by setoff in the ordinary course of the debtors’



busi ness.
St andi ng

The debtors have filed conplaints agai nst Duke to recover
paynment for the gas at issue. The debtors contend in their
conpl aints that Duke inproperly setoff the overpaynent agai nst
the receivables for subsequently delivered gas. The debtors seek
to avoid the setoffs, thereby, in effect, establishing unpaid
recei vabl es, and, based thereupon, obtaining a noney judgnent
agai nst Duke. See Menorandum Opi nion and Order, entered Cctober
5, 2004, in these consolidated adversary proceedi ngs.

Duke contends that HVB | acks standing to prosecute its
claims as the clains belong to the debtors’ bankruptcy estates.
In essence, the debtors in their conplaints and HVB in its
conpl aint contend that Duke has failed to pay for the delivered
gas. |If the debtors prevail, the debtors will obtain a noney
judgnent for the gas from Duke, and HVYB will assert its secured
cl ai m agai nst the debtors. |In that scenario, there can be no
conversion nor any of the other clains alleged by HVB. Yet HVB
mai ntains that it is prosecuting its own clainms agai nst Duke.

The bankruptcy estates include all |legal and equitable
interests of the debtors in property as of the conmencenent of
the cases. 11 U S. C. 8§ 541(a). That includes causes of action.

In re Educators G oup Health, 25 F.3d 1281, 1283-84 (5th Gr.

1994). If a cause of action belongs to the estate, then the



bankruptcy trustee has exclusive standing to prosecute the claim
Whet her a particular cause of action belongs to the estate
depends on whet her under applicable state |aw the debtor could
have raised the claimas of the commencenent of the case. |d.
As part of the inquiry, the court |ooks at the nature of the
injury for which relief is sought. |f a cause of action alleges
only indirect harmto a creditor (i.e., an injury which derives
fromharmto the debtor), and the debtor could have raised a
claimfor its direct injury under the applicable Iaw, then the
cause of action belongs to the estate. 1d. A creditor may not
bring a claimif the claimbelongs to the debtor’s estate or if
the creditor is seeking to recover or control property of the

debtor. See In re Schi mel penni nck, 183 F.3d 347, 350 (5th CGr

1999); Matter of S. 1. Acquisition, Inc., 817 F.2d 1142, 1149 (5th

Cr. 1987).
An action to avoid the setoffs under the Texas Uniform
Fraudul ent Transfer Act belongs to the bankruptcy estate.

Educators Group, 25 F.3d at 1283-84. The debtors could have

chal | enged the setoffs pre-petition under applicable non-

bankruptcy law. The nature of the clai mwould have been a noney
j udgment for unpaid receivables, if the setoffs had been avoi ded
or otherw se set aside. The noney judgnent woul d have been paid
to the debtors. The debtors woul d have been directly harnmed by

Duke’s failure to pay the receivables.



On the other hand, HVB woul d have been indirectly harned by
Duke’s failure to pay the receivables. HVB would continue to
hold its security interest in the receivables, as the debtor
pursued collection. |If the debtors could not successfully avoid
or set aside the setoff under applicable non-bankruptcy |aw, that
woul d nerely nean that Duke acted correctly. But, if the debtors
successfully avoid or set aside the setoff, then the debtors
woul d continue to own unpaid receivables reduced to a noney
judgenent. The debtors remain liable to HVB. HVB nust | ook to
the debtors for paynent. HVB is indirectly harned to the extent
that its security interest is dimnished by non-paynent of the
nmoney j udgnent.

The HVB cl ai ns necessarily assert that the debtors have been
directly harned, since if the setoffs were not properly taken,
the recei vabl es woul d be outstanding and unpaid. Yet, HVB seeks
direct paynent from Duke. HVB in effect seeks to control
property of the bankruptcy estate. A direct action by HVB woul d
interfere with the debtors efforts to collect property of the
estate, as HVB and the debtors would, in essence, be pursuing
Duke for the sane coll ection.

Accordingly, there is no genuine issue of material fact that
HVB is pursuing clains belonging to the debtors’ bankruptcy
estates. The HVB conpl aint nust be dism ssed for |ack of

st andi ng.



Causes of Action

HVB al | eges that Duke converted its collateral. In
addition, HVB alleges that Duke conspired with the principals of
the debtors to commt fraud agai nst HVB and that Duke ai ded and
abetted the principals of the debtors in conmtting the alleged
fraud. In its nmotion for summary judgnent, Duke contends that
HVB cannot establish at | east one of the elenents for a recovery
under any of the clains.

Under Texas |aw, conversion is established by proving that:
(1) the plaintiff owned, had | egal possession of, or was entitled
to possession of the property; (2) defendant assunmed and
exerci sed dom nion and control over the property in an unl awf ul
and unaut hori zed manner; and (3) defendant refused plaintiff's

demand for the return of the property. Russell v. Am Real

Estate Corp., 89 S.W3d 204, 210 (Tex. App.--Corpus Christi,

2002, no pet.). Stated sonewhat differently, conversion is "the
wrongful exercise of dom nion and control over another's property
in denial of or inconsistent with the property owner's rights."”

Edl und v. Bounds, 842 S.W2d 719, 727 (Tex. App.--Dallas, 1992,

wit denied). Wen the defendant initially acquires possession
of personalty by |awful nmeans, conversion generally occurs upon
refusal of a demand for return of the property. Perm an

Petroleum Co. v. Petrol eos Mexicanos, 934 F.2d 635, 651 (5th Gr

1991). "'Wen an indebtedness can be di scharged by paynent of



noney generally, an action in conversion is inappropriate."'"

Edl und, 842 S.W2d at 727 (quoting Eckman v. Centennial Sav.

Bank, 757 S.W2d 392, 398 (Tex. App.--Dallas 1988, wit denied)).
Thus, in a debtor-creditor relationship, the renedy is a noney

judgnment for the debt, not conversion. Eckman, 757 S.W2d at

398. The neasure of damages for conversion is the value of the
property at the tine and place of conversion. Edlund, 842 S W2d
at 727. Possession of legally obtained property would not be
consi dered converted unless the use of the property departs so
far fromthe conditions under which it was received as to anount

to an assertion inconsistent with that of the owner. Pi erson v.

GFH Fin. Servs. Corp., 829 S.W2d 311, 314 (Tex. App.--Austin

1992, no wit).

Furt hernore, conversion involves taking of property w thout
the owner's consent. |If the owner inpliedly consented to the
di sposition of the property, the owner may not maintain a claim

f or conversion. Pan E. Exploration Co. v. Hufo Gls, 855 F. 2d

1106, 1125 (5th Gr. 1988). Texas |aw recognizes that "in an
appropriate case" a secured creditor may maintain an action for
conversion if collateral has been sold w thout the secured

creditor's consent. See Amarillo Nat. Bank v. Komatsu Zenoah

Anerica, Inc., 991 F.2d 273, 275 (5th Gr. 1993).
The debtors delivered the gas to Duke. |n exchange, the

debt ors obt ai ned account receivabl es from Duke. HVB had a
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security interest in the gas. Upon delivery of the gas, HVB
obtained a security interest in the receivables. HVB asserts
t hat Duke converted its security interest in the receivables by
applying the setoffs. HVB acknow edges, however, that its
security agreenents with the debtors authorized the debtors to
use the gas “in the ordinary course of business.” There is no
genui ne issue of material fact that the debtors were in the
busi ness of selling natural gas to purchasers, such as Duke.
There is no genuine issue of material fact that in the ordinary
course of that business a receivable would be generated upon
delivery of the gas. To the extent that HVB had a security
interest in the gas, pursuant to its security agreenents with the
debtors, HVB consented to the transfer of the gas in exchange for
a receivable. Duke obtained possession of the gas in a | awf ul
manner .

HVB cont ends, however, that Duke departed from ordinary
busi ness conditions when it applied the setoff to the prior
overpaynents, treating the gas as thereby paid. HVB asserts that
action was inconsistent wwth its rights in the receivables, as
only actual paynent in noney or noney’s worth woul d be consi stent
with its rights. HVB therefore argues that Duke disposed of its
security interest in the receivables without its consent. Duke
counters that it had contractual rights to apply the setoff.

Duke maintains that it applied the setoff consistent with its

-11-



contracts with the debtors and, therefore, in the ordinary course
of the debtors’ business.

There are genuine issues of fact regardi ng whether the
setof f had been taken in the ordinary course of the debtors
busi ness. But the issues are not material. The debtors, |ike
HVB, contend that the setoff occurred outside their contractual
relationship with Duke and necessarily beyond the ordinary course
of the debtors’ business. |If the setoff occurred outside the
debtors’ ordinary course of business, the debtors will prevail in
setting aside the setoff and obtaining a noney judgnment on the
unpai d recei vables. As discussed above, HVB cannot nmaintain a
claimthat interferes with the debtors’ rights to pursue that
noney judgnment. HVB would have to | ook to the bankruptcy estates
on its proof of a secured claim On the other hand, if Duke
prevails and establishes that the setoff occurred in the ordinary
course of the debtors’ business, then the setoff would cone
within the anmbit of the authorized actions under HVB' s security
agreenents wth the debtors. HVB would have consented to the use
of the collateral. There could be no conversion.

Thus, if HVB established at trial that the setoff was
outside the ordinary course of the debtors’ business, HVB could
not proceed to a judgnent as the claimwould belong to the
bankruptcy estates. |If Duke established that the setoff was

within the ordinary course of the debtors’ business, there could
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be no conversion. Either way, HVB may not obtain a judgnment on
t he conversion claim

Turning to the HVB's allegation of a conspiracy to defraud
t he bank, the elenents of a claimof civil conspiracy are: (1)
two or nore persons; (2) an object to be acconplished; (3) a
nmeeting of the mnds on the object or course of action; (4) one
or nore unlawful, overt acts; and (5) danamges as a proxi mate

result. Jackson v. Radcliffe, 795 F. Supp. 197, 209 (S.D. Tex.

1992) .
Texas | aw may not recognize a claimfor aiding and abetting
fraud separate and apart froma conspiracy claim see, e.q.,

Ernst & Younqg, L.L.P. v. Pacific Mut. Life Ins. Co., 51 S Wa3d

573, 583 n. 7 (Tex. 2001). But, assum ng the claimdoes exist,
the elenments of fraud nust be established. To establish fraud
HVB woul d have to prove: (1) that Duke or the debtors or the
principal of the debtors nade a material m srepresentation; (2)
that the person knew the representation was false or nmade it
recklessly as a positive assertion w thout any know edge of the
truth; (3) that the person intended HVB to act on the
representation; and (4) that HVB actually and justifiably relied

on the representation. See, Ernst & Young, L.L.P. v. Pac. Mit.

Life Ins. Co., 51 S.W3d 573, 577 (Tex. 2001).

The anal ysis of these clains mrrors the analysis of the

conversion claim HVB cont ends that Duke and the debtors devi sed
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a schenme to circunmvent HVB's security interest in the receivables
for the gas with Duke recovering the overpaynent before the
bankruptcy cases had been filed. HVB alleges that Duke conspired
with the debtors to force as much gas out of the debtors as
possi bl e before bankruptcy. HVB further all eges that Duke

t hreat ened and coerced the principal of the debtors into an
agreenent to extract noney to repay Duke for the overpaynent.

HVB al so contends that Duke knew that the extracted noney woul d
be obtained by the debtors on draws fromthe letters of credit.
These al |l egati ons notw t hstandi ng, there can be no unl awful,
overt or fraudulent act if the setoff falls wthin the anbit of
the ordinary course of the debtors’ business. Regardless of what
HVB can establish at trial, if Duke prevails on its position that
the setoff had been prem sed on its contracts with the debtors
entered in the ordinary course of the debtors’ business, the
conspiracy, aiding and abetting and fraud allegations fail. If
HVB prevails, the debtors’ claimfor a noney judgnment trunps any
claimthat HVB may assert. HVB cannot use these clains to

ci rcunvent the Bankruptcy Code. |If the setoffs are not within
the ordinary course of the debtors’ business, the setoffs would
be extra-contractual and woul d be avoi ded or set aside. The
recei vabl es woul d be due and payable. The court woul d thereupon
enter a noney judgnent for the debtors. HVB would have its

security interest. No claimcould thereby be pursued by HVB
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agai nst Duke.

Consequent |y, although there are genui ne issues of fact
concerning these clains, the issues are not material. HVB cannot
obtain a noney judgnent agai nst Duke on these clains.

O der.

Based on the foregoing,

| T 1S ORDERED that the notion of Duke Energy Tradi ng and
Marketing, L.L.C, for summary judgnent is GRANTED

| T IS FURTHER ORDERED t hat the conpl ai nt of Bayerische Hypo-
Und Ver ei nsbank Aktiengesellschaft, New York Branch, agai nst Duke
Energy Tradi ng and Marketing, L.L.C , adversary proceedi ng no.
03- 3406, is DI SM SSED

#H##END OF ORDER###
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