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VEMORANDUM OPI NI ON AND ORDER

Followng a jury trial, Hram?*®Chip” Johnson, the counter-
plaintiff, filed a notion for the entry of a judgnent (doc. no.
106). Anmerisure Insurance Conpany, the counter-defendant, also
filed a notion for the entry of a judgnent (doc. no. 107),
renewi ng portions of its pre-verdict notion for judgnment (doc.
no. 100). Anerisure filed a notion to strike Johnson’s notion

(doc. no. 115). As a separate matter, Anerisure filed a notion



for leave to file an anmended conplaint (doc. no. 110). The court
conducted a hearing on the notions on January 6, 2005.

Ameri sure brought a declaratory judgnent action against M. &
Associ ates, Inc., the debtor, the Cty of H ghland Village and
Johnson to determ ne coverage under Anmerisure’ s conmerci al
general liability insurance policies for a suit by the city
concerning M. & Associ ates’ construction of a building. Wth his
answer, Johnson filed a counter-claim |ater anmended, seeking a
decl aration that Amerisure owes a duty to defend and to i ndemify
M. & Associ ates and Johnson regarding the city’'s law suit, and
that Anerisure breached its contract with Johnson, causing
damages. Johnson also alleged a claimfor a breach of duty of
good faith and fair dealing and a violation of Article 21.21 of
t he Texas Insurance Code. National Anerican |Insurance Conpany
(NAICO) issued a performance bond to guaranty M. & Associ at es’
performance on the construction of the building for the city.
Johnson guaranteed the performance bond. Johnson al so seeks a
decl aration that Amerisure nust indemify Johnson for paynents
made on his guaranty to NAI CO

Anmeri sure and Johnson both filed notions for summary
judgnent. I n a nmenorandum opi nion and order entered on Decenber
1, 2003, the court held that Anmerisure had a duty to defend M. &
Associ ates on count four of the third anended petition filed by

the city, but denied w thout prejudice the notions addressing a



declaration of a duty to indemify M. & Associates. The court
deni ed Johnson’s notion for summary judgnent regarding the
all eged duty to defend and i ndemify Johnson and regarding his

causes of action for damages. Anerisure Insurance Co. v. M &

Associates, Inc. (Inre M. & Associates, Inc.), 302 B.R 857

(Bankr. N.D. Tex. 2003).

The parties consented to the bankruptcy judge presiding over
the jury trial of the remaining issues between Amerisure and
Johnson. The court granted a notion to intervene filed by NAICO

Bef ore conducting the jury trial, the court reconsidered its
jurisdiction. See transcript of August 20, 2004. M &

Associ ates’ insurance policies with Anerisure constitute property

of the bankruptcy estate. Houston v. Edgeworth (In re

Edgeworth), 993 F.2d 51, 55 (5th Cr. 1993). The determ nation
of coverage under the policies could have a conceivable effect on
the adm nistration of the M. & Associ ates’ bankruptcy case. 28

US C 8§ 1334(b); Matter of Wod, 825 F.2d 90, 93 (5th G

1987). In addition, Johnson asserted that M. & Associ ates agreed
to indemify Johnson for paynents on the performance bond, either
in his alleged capacity as an officer or director, or by separate
contract. Determ nation of the coverage under the policies as to
Johnson could therefore al so have a conceivable effect on a claim
he may bring agai nst the bankruptcy estate. 1d. Consequently,

the court has jurisdiction.



The court entered the parties’ joint pretrial order. The
court conducted the jury trial on Novenber 1-3, 2004.

At the close of Johnson’s case, the court granted a judgnent
that Amerisure had no duty to defend Johnson. The jury returned
a verdict on the remaining special issues. The jury found that
Johnson was not an insured under the commercial general liability
i nsurance policy issued by Anerisure to M. & Associ ates begi nni ng
on August 1, 1999. The jury also found that Johnson was not an
i nsured under the conmmercial general liability insurance policy
i ssued by Amerisure to M. & Associ ates begi nning on August 1,
2000.

The jury found that Anerisure breached its duty to defend M.
& Associ ates, causing Johnson to suffer $75,000 in danmages. The
jury found that Anmerisure failed in good faith to effectuate a
pronpt, fair and equitable settlenent of a claimbrought by the
city against M. & Associ ates, but that did not cause Johnson to
suf f er damages.

Bef ore addressing the conpeting notions for judgnent, the
court considers Amerisure’s notion to strike Johnson’s notion for
judgnment. Anerisure assunes that Johnson has filed his notion
under Fed. R Cv. P. 50(b). Rule 50 is nmade applicable by
Bankruptcy Rule 9015. Rule 50(b) requires a notion for judgnent
under Rule 50(a)(2) before subm ssion of the case to the jury.

Johnson did not | odge a notion for judgnment before subm ssion of



the case to the jury. Anerisure contends, therefore, that
Johnson may not prosecute a notion for judgnent after the trial.
Johnson replies that he only seeks a judgnent under Rule 58, nade
appl i cabl e by Bankruptcy Rule 7058, based on the jury’ s verdict.
As di scussed bel ow, Johnson departs fromthe trial issues to
matters beyond the anended counter-claimand pretrial order. 1In
addi ti on, Johnson concedes that he asks the court to enter a
judgment for himnotwi thstanding the jury's determ nation that he
was not an insured under the Amerisure policies. 1In effect,
Johnson seeks a judgnent as a matter of law. The court accepts
Johnson’s principal position that he only seeks the entry of a

j udgnent under Rule 58. The court addresses Johnson’ s request
regarding the “insured” issue in order to enter a final judgnent.
But the court will not consider evidence not presented at trial.
In anticipation of a notion under Rule 59, made applicable by
Bankruptcy Rul e 9023, Johnson nay not present evidence that he
shoul d have presented at trial. For these reasons, the court
denies Anerisure’s notion to strike Johnson’s notion for

j udgment .

Anerisure is entitled to a judgnent based on the jury’'s
findings that Johnson was not an insured under the Anerisure
policies and on the court’s ruling at the concl usion of Johnson’s
case. Anerisure shall have a judgnent declaring that it had no

duty to defend Johnson and that Amerisure had no duty to



i ndemmi fy Johnson regarding the city’'s third amended petition
agai nst M. & Associ at es.
| ndeed, Johnson has not been naned as a defendant by the

city. See Dairyland County Mut. Ins. Co. of Texas v. Childress,

650 S.W2d 770, 775 (Tex. 1983). The Anerisure policy does not
cover Johnson’s contractual obligations to nake paynments to
NAI CO.

Johnson asserts that the court should disregard the jury’s
findings as a matter of law. As the court instructed the jury,
under the Anmerisure policies, to be an “insured,” Johnson had to
be a director, a stockholder or an executive officer of M. &
Associ ates during the tine period of each of the Amerisure
policies. 1In addition, to be an insured, any liability or
obligation that Johnson may have to another person nust derive
fromhis actions as an officer, director or stockholder of M. &
Associates. The jury found that Johnson was not an “insured”’
under the policies. The jury' s factual findings nust be applied

unl ess clearly erroneous. U.S. v. Tolliver, 116 F.3d 120 (5th

Cir. 1997). Geat deference is given to a jury's verdict and
courts will reverse only if, when view ng the evidence in the

I ight nost favorable to the verdict, the evidence points so
strongly and overwhelmngly in favor of one party that the court
bel i eves that reasonable jurors could not arrive at any contrary

conclusion. Dahlen v. Gulf Crews, Inc., 281 F.3d 487, 497 (5th




Cr. 2002). “[Rleversal is proper ‘only if no reasonable jury

could have arrived at the verdict.’” Stevenson v. E.I. DuPont De

Nenmours and Co., 327 F.3d 400, 405 (5th Gr. 2003). The jury’'s

findings are not clearly erroneous.

Johnson alternatively contends that the court should hold
that Johnson is an insured as a matter of law. The record does
not support that conclusion. There were genuine issues of
mat eri al fact regarding Johnson’s role wth M. & Associ ates and
his acts regarding his guaranty of the NAI CO perfornmance bond.

For that reason, the court submtted the dispute to the jury. As
expl ai ned above, the court charged the jury with the factual
guestions that had to be answered in order to concl ude that
Johnson was an insured. Contrary to Johnson’s post-verdict
argunents, the court cannot assune that Johnson served as a
director of M. & Associates or that he acted in that capacity
when he guarant eed the bond.

Johnson requests a final judgnent that Amerisure had a duty
to defend Anmerisure. The final judgnment shoul d decl are that
Amerisure had a duty to defend M. & Associ ates on count four of
the city’s third anmended petition. Johnson overstates the
court’s sunmary judgnent ruling, wthout a basis for expanding
the ruling. Johnson’s notion presents no basis to reconsider the
court’s sunmary judgnent decision. The court held that

Anmerisure’s duty to defend M. & Associates applies to the city’s



negligence claim 302 B.R at 862. The court will not extend
that duty to the city’'s breach of contract and breach of warranty
claims. To that extent, Johnson’s notion is denied.

Johnson requests that the court enter an award decl ari ng
that Amerisure breached its duty to defend Anerisure. Wile the
jury made that finding, Johnson is not entitled to a declaratory
judgnent on that finding. First, the court observes that any
claimof M. & Associ ates based on that finding belongs to M. &
Associ ates’ trustee, not Johnson.

Second, the jury found that Anmerisure’s breach of its duty
to defend M. & Associ at es damaged Johnson. Because Johnson was
not an insured, he is not entitled to recover any danages caused
by Anerisure’s breach of its duty to M. & Associ ates. See

Allstate Ins. Co. v. Watson, 876 S.W2d 145, 149-50 (Tex.

1994) (refusing to apply a claimunder Article 21.21 of the Texas
| nsurance Code to a third person not an insured under the
applicabl e policy).

Anmerisure contends that the jury’'s findings that Amerisure
breached its duty to defend M. & Associ ates and that the breach
damaged Johnson shoul d be overturned as wong and i nmateri al .
The jury, pursuant to its charge, considered how Anerisure
performed its duty to defend M. & Associates. The jury
di scharged its function to determne if Johnson had been damaged

and, if so, in what anmbunt. The court finds no basis or reason



to overturn the jury's findings. The jury' s findings are not
clearly erroneous. Anerisure should take note of the inplication
of the jury's findings of the comunity’ s expectations of an
i nsurance conpany’s duty to defend. But the findings
notw t hst andi ng, Johnson is not entitled to a judgnment on those
findi ngs because he is not an insured under the policies.
Because he is not an insured, Anerisure is entitled to a judgnent
di sm ssing the breach of duty to defend M. & Associ ates’ claim
Johnson argues that he can recover as a third party
beneficiary. Johnson’s counter-claim as anended, does not
allege a claimfor recovery of damages as an injured third party
beneficiary of the Anerisure policies. The pretrial order does
not state a contested factual or |egal issue concerning recovery
by Johnson as a third party beneficiary. The parties are |limted
to the issues articulated in the pretrial order. Industrias

Magroner Cueros v Pieles S. A v. Louisiana Bayou Furs Inc., 293

F.3d 912 (5th G r. 2002); Southern Constructors G oup, Inc. V.

Dynalectric Co., 2 F.3d 606 (5th Cr. 1993); Robinson v. Bunp,

894 F.2d 758 (5th Gr. 1990); Swift v. State Farm Mut. Auto. Ins.

Co., 796 F.2d 120 (5th Cr. 1986); Flannery v. Carroll, 676 F.2d

126 (5th Cir. 1982).
But, even if the court considered the issue, Johnson cannot
recover as a third party beneficiary under the Amerisure

policies. Johnson argues that he had been a director of M. &



Associates. As a director, he further argues that the Amerisure
policies were intended to provide third-party benefits to him

I n making this argunent he invokes case |aw applicable to officer
and director liability insurance policies, which have no

rel evance to a comrercial general liability policy. See Wdtech

Corp. v. Federal Ins. Co., 740 F. Supp. 214 (S.D.N. Y. 1990).

Furt hernore, as discussed above, the Anmerisure policies
insured ML & Associates’ directors. |f Johnson had net his
burden of proving that he had been a director during the
policies’ terms or, if a director, had been acting as a director
in connection with the construction project, the jury would have
been required to find that he was an insured. As the jury’s
findings are not clearly erroneous, Johnson failed to establish
that he had been a director or had been acting in his capacity as
a director. Johnson cannot circunvent that failure by having the
court hold that he can recover as a third party beneficiary.

Wat son, 876 S.W2d at 149-50 (discussing public policy reasons
for declining to extend to third persons the same duties an
insurer owes to its insured). Had Johnson net his burden of
proof, he would have been an insured.

Even if an insured, Anmerisure contends that under the
“separation of insured” provision of the policies, Johnson cannot
recover damages to himfroma breach of Amerisure’s duty to

def end anot her insured, nanely, M. & Associates. Anmerisure

-10-



argues that only the bankruptcy trustee can assert any claimto
damages for a breach of the duty to defend M. & Associ at es.
Since the court applies the jury's verdict that Johnson was not
an insured, the court need not address the “separation of

i nsured” provision of the policies.

Johnson’s notion for an award of danages based on a theory
of third party beneficiary is denied.

Johnson al so argues that the court should apply a
subrogation theory to allow recovery against Amerisure. The
pretrial order does not state a contested factual or |egal issue
concerning subrogation. The parties are limted to the issues
articulated in the pretrial order.

But, even if the court considered the issue, Johnson would
not be entitled to a judgnent. The two key el enents of equitable
subrogation are: (1) that the party on whose behal f the cl ai nant
di scharged a debt was prinmarily liable on the debt, and (2) that

the claimant paid the debt involuntarily. Wstchester Fire Ins.

Co. v. Admral Ins. Co., 2004 W. 2793239 (Tex. App.-Fort Wrth,

2004); Underwiters At Lloyd's of London v. National Union Fire

Ins. Co. of Pittsburgh, Pennsylvania, 1997 W. 714282, (Tex.

App. -Dal l as, 1997); Bank One v. Hi ghlands Ins. Co., 1996 W

656697, (Tex. App.-San Antonio, 1996); Argonaut Ins. Co. V.

Allstate Ins. Co., 869 S.W2d 537 (Tex. App.-Corpus Christi,

1993). “[T]he doctrine of subrogation is given a |iberal

-11-



application and is broad enough to include every instance in

whi ch one person, not acting voluntarily, has paid a debt for

whi ch another was primarily liable and which in equity and good
consci ence shoul d have been discharged by the latter.” Argonaut,
869 S.W2d at 541-42. Johnson concedes that he has not paid an

obligation of ML & Associates to the city, be it a contract or

tort obligation. |ndeed, he concedes that he has not even paid
NAI CO under his guaranty. In his post-trial notion, Johnson
| abel s his obligation to NAICO as “inchoate.” Johnson contends

that he has assuned the tort obligations of ML & Associates. He
presented no evidence to support that contention. Rather,
Johnson guaranteed the perfornmance bond of M. & Associ ates, which
is different than assumng M. & Associates’ tort liabilities, if

any. See Data Specialties, Inc. v. Transcontinental Ins. Co.,

125 F. 3d 909, 911-13 (5th G r. 1997). As Johnson has not paid a
claimof M. & Associates, Johnson is not entitled to be
subrogated to M. & Associ ates’ position regardi ng Anerisure.

But Johnson argues that NAI CO should be subrogated to M. &
Associ ates’ position. NAICO has intervened in this adversary
proceeding. If NAICO has a claimfor subrogation, NAI CO nust
assert that claim Johnson may not assert the claim A NAI CO
subrogation claimis not included in the pretrial order.

Pursuant to the pretrial order, Johnson is not asserting a claim

on behalf of NAICO. The pretrial order provides that the trial

-12-



wi |l not adjudicate or inpair clainms between M. & Associ at es,
Anmeri sure and/ or NAI CO

Johnson boldly states that “NAICOis plainly entitled to
succeed to the rights of ML & Associates.” Nothing in this

record makes that “plain.” Johnson relies on Western World Ins.

Co. v. Travelers Indem. Co., 358 So.2d 602 (Fla. App. 1978), for

the proposition that a surety may subrogate to the rights of its
principal. But that requires that the surety have paid a

j udgnment or obligation of the principal which m ght be covered by
l[tability insurance. NAICO has not even clained, to date, in
this adversary proceeding, that it has paid any M. & Associ at es’
obligation to the city. Rather, the trial evidence suggests that
NAI CO purchased the city’s claimagainst M. & Associ ates. See

G aham v. San Antonio Mach. & Supply Corp., 418 S.W2d 303, 312

(Tex. Cv. App.-San Antonio, 1967, wit ref’d n.r.e.).

Johnson’s notion for an award of damages to either hinself
or NAI CO based on subrogation is denied.

Rel ated to his third party beneficiary and subrogation
argunents, Johnson requests that the court enter a judgnent
requiring Anerisure to pay the first $192, 000 of NAI CO s defense
costs incurred in the city's law suit. Al though NAI CO has
intervened in this adversary proceedi ng, NAI CO has not asserted
any claimfor recovery of its costs as part of this adversary

proceedi ng. Johnson may not assert a claimon behalf of NAI CO

- 13-



Johnson nay only request the entry of a judgnent on the issues
covered by the pretrial order. |If entitled to any judgnent of
damages, Johnson would be limted to the damages found by the
jury. Johnson’s notion for an award declaring that Amerisure
nmust pay the first $192,000 of the NAI CO defense costs is deni ed.
Johnson requests that the court enter an award decl ari ng
that Anerisure breached its duty to settle the city's law suit
and that Amerisure should pay $205, 000 expended by NAICO to
obtain the city’'s clains against M. & Associates. The jury found
that Anerisure did not attenpt in good faith to effectuate a
pronpt, fair and equitable settlenent of a claimagainst M. &
Associ ates when liability becane clear. Anerisure contends that
the jury erred in this finding. |In finding that Anerisure
breached its good faith settlenent duty to M. & Associ ates, the
jury expressed the community’ s expectations for how an insurer
shoul d respond to alternative dispute resolution efforts.
Anmerisure faults the jury for failing to understand that
medi ation is voluntary. Anerisure msses the point. Under the
court’s charge to the jury, the jury applied an objective,
reasonabl e, prudent standard for an insurer’s behavior in
addressing a settlenent scenario. The jury' s finding cannot be
held to be clearly erroneous. Anmerisure’s notion on this point
is denied. Nevertheless, the court observes that the jury did

not find that Amerisure should have settled the city's law suit,
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as Johnson argues in response to Anerisure’s notion. A breach of
a duty to engage in good faith settlenent negotiations does not
equate to an obligation to settle.

But the jury further found that this failure by Amerisure
did not danmage Johnson. Johnson may not assert a claimon behalf
of NAICO Johnson nmay not assert a claimon behalf of the
bankruptcy trustee of M. & Associ ates. Johnson has not been
damaged by Anerisure’s breach of good faith settlenent.
Johnson’s notion for an award declaring that Amerisure must pay
$205, 000 i s deni ed.

For its part, Anerisure requests that the court enter a
j udgnment di sm ssing Johnson’s good faith settlenent claim
Article 21.21 of the Texas Insurance Code nay not be extended to
third parties; but rather is limted to an insured. Atlantic

Lloyds Ins. Co. v. Butler, 137 S.W3d 199, 222 (Tex. App.-Houston

[1st Dist.], 2004). Applying the jury’'s verdict, Johnson is not
an insured. Furthernore, applying the jury’'s verdict, Johnson
suffered no danmages for Anerisure’s breach of the good faith
settlenment obligation. Anerisure’s notion for judgnent
di sm ssing the good faith settlenent claimw || be granted.
Johnson al so requests that the court award his attorney’s
fees. Johnson has not prevailed in this litigation. Johnson is
not entitled to attorney’s fees. Johnson’s notion for an award

of attorney’ s fees is denied.
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In its post-verdict notion for judgnent, Anmerisure raises at
| east fourteen additional issues. Because the court grants
Amerisure’s notion on the applicable clains, the court does not
consi der whether the jury verdict on Johnson’s danages is
supported by the evidence or whether certain evidence had to be
presented by an expert. To the extent that Amerisure seeks a
reconsi deration of the court’s summary judgnent decision, the
notion is denied, except that the court reiterates its correction
that the sentence at 302 B.R at 862 should read: “As a result,
Anmerisure has a duty to defend MLA.” To the extent that Johnson
all eged a claimof breach of duty of good faith and fair dealing
regarding the liability insurance policies, it nust be di sm ssed.

See Marvland Ins. Co. v. Head Indus. Coating & Services, Inc.,

938 S.W2d 27, 28-29 (Tex. 1996). Because of the resolution of
the dispositive issues, the court does not otherw se consider
t hese additional issues.

In its summary judgnent decision, the court held that
Arerisure’s duty to indemmify M. & Associates for any liability
on count four of the city’s third anended petition could not be
determ ned until the city’s claimhad been determ ned. 302 B.R
at 863. For that reason, the court abstains from deciding
whet her Anerisure has a duty to indemify Amerisure. That issue
w Il be resolved either by the clains allowance process in the

under |l yi ng bankruptcy case or, in state court, upon relief from
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the automatic stay of 11 U. S.C. § 362.

On Novenber 19, 2004, after the jury returned its verdict,
Anerisure filed a notion for leave to file a second anended
adversary conplaint. The court has discretion to permt the
filing of an anended pleading. Rule 15(a), nade applicabl e by
Bankruptcy Rule 7015. Anerisure asserts that devel opnents in the
under | yi ng bankruptcy case result in the need to anend its
decl aratory judgnent conplaint. Anerisure contends that the
trustee of the M. & Associ ates’ bankruptcy estate has agreed to
assign his clainms against Anrerisure to NAICO  Anmerisure seeks
| eave to anmend the conplaint to test whether an assignnment by the
trustee woul d negate or destroy Anerisure’s coverage of M. &
Associ at es.

In the underlying bankruptcy case, on Cctober 22, 2004, the
trustee with NAICO filed a notion for the court to approve under
Bankruptcy Rul e 4001(d) an agreed order between the trustee and
NAI CO. The agreement would Iift the automatic stay to allow
NAI CO as assignee of the city’'s clains to prosecute the clains in
state court, with recovery limted to any applicabl e insurance
policies. The agreenent al so suggests that NAI CO woul d be the
assignee or subrogee of the trustee’'s clains for breach of duties
agai nst Amerisure. The agreenent would lift the stay to all ow
NAI CO to pursue those clains, as well. The agreenent provides

for the priority of the distribution of any recovery by NAI CO
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On Novenber 5, 2004, Anerisure filed an objection to the Rule
4001(d) notion. The court has set a hearing on the notion on
February 14, 2005.

Inits notion for |eave to anend the conplaint, Amerisure
contends that the pending assignnent of the trustee’'s clains
agai nst Anerisure alter the coverage issue against M. &

Associ ates. Anmerisure suggests that because of this change of
circunstances, it should be able to test in an anended

decl aratory judgnent conpl ai nt whet her coverage of M. &

Associ ates has been negated or destroyed. The trustee, Johnson,
and NAI CO all oppose the notion. They basically respond that the
trustee has not made a new assignnment or transfer of any M. &
Associates’ claimto NAICO They al so respond that Anerisure has
no evidence that the trustee will not cooperate with an Amerisure
defense against the city’'s clains. Johnson adds that he woul d be
prej udi ced because the litigation would be prol onged.

While the trustee, NAICO and Johnson contend that there has
been no new assignnent to NAICO, the Rule 4001(d) agreenent
refers to NAICO as an assi gnee or subrogee of M. & Associ at es.
That | anguage supports Anmerisure’s concern. But an anendnent to
the conpl ai nt does not foll ow.

The court will resolve the Rule 4001(d) notion at the
schedul ed hearing in the underlying bankruptcy case. [|f NAI CO

and the trustee contend that NAICO is a subrogee to the trustee’s
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clains, the court wll expect evidence of NAICO s actual paynents
and the reasons therefore. The court will certainly consider any
such evidence in light of the testinony at trial. |If there is
going to be an assignnment of any property of the bankruptcy
estate, it will be for cash. M & Associates filed the
under | yi ng bankruptcy case on Novenber 21, 2000. The court
converted the case to a case under Chapter 7 of the Bankruptcy
Code on March 22, 2001. Gven the age of the case, the court
expects that all of the trustee’'s activities will further the
conpletion of the admnistration of the estate. |If the trustee
is going to adm ni ster property by transfer or assignnment, it
will be for cash. Furthernore, any stay relief will have to
further the admnistration of the estate, not further litigation
bet ween two i nsurance conpanies. G ven the circunstances of the
underlying case and the filing of the notion for |eave to anmend
after the return of the jury' s verdict, the court does not find
cause or any other basis to permt anended pleadings. Aneri-
sure’s notion will be deni ed.
O der

Based on the foregoing,

| T IS ORDERED t hat Aneri sure I nsurance Conpany’s notion to
strike H ram “Chip” Johnson’s notion for judgnent is DEN ED

| T IS FURTHER ORDERED t hat Amerisure |Insurance Conpany’s

post-verdict notion for judgnent is GRANTED I N PART and DEN ED I N
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PART.

| T 1S FURTHER ORDERED t hat Hi ram “Chi p” Johnson’s notion for
j udgnent i s DEN ED

| T I S FURTHER ORDERED t hat Anmerisure |Insurance Conpany shal
have a final judgnent:

1. Declaring that Amerisure Insurance Conpany has a
duty to defend M. & Associates, Inc., on count four of the third
amended petition filed by the Gty of H ghland Village, Texas, in
cause no. 2002-30009-211, in the 211th Judicial District Court,
Denton County, Texas. The court abstains from determ ning
whet her Anerisure has a duty to indemify M. & Associates, Inc.,
for any liability on that count.

2. Declaring Hram “Chip” Johnson is not an insured
under the applicable Anerisure insurance policies.

3. Declaring that Anerisure |Insurance Conpany has no
duty to defend nor to indemify Hi ram “Chip” Johnson in
connection with the litigation brought by the Gty of Hi ghland
Village, Texas, against M. & Associates, Inc., nor for any
contractual obligations Johnson has to nmake paynents to Nati onal
Anerican | nsurance Conpany.

4. Dismssing Hram*®Chip” Johnson’s counter-claim
agai nst Anerisure | nsurance Conpany, and providing that Johnson
obtain no recovery against or from Anerisure |Insurance Conpany.

| T IS FURTHER ORDERED t hat Amerisure |Insurance Conpany’s
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nmotion for leave to file a second anended adversary conplaint is
DENI ED.

Counsel for Anerisure Insurance Conpany shall submt a
proposed final judgnent consistent with this order within ten
days fromthe date of entry of this order. Each side shall bear
its own costs.

#H#END OF ORDER###
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