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VEMORANDUM OPI NI ON AND ORDER

On July 3, 2003, John H Litzler, the Chapter 7 trustee of
t he bankruptcy estate of TIC United Corp., the debtor, filed a
first amended conpl aint against CitiCapital Comrercial Corporation

(CCC) and CitiCapital Commercial Leasing Corporation (CCC



Leasing).' 1In the conplaint, Litzler alleges four counts. In
count one, Litzler seeks to avoid under 11 U S.C. 8§ 549 and
recover under 11 U.S.C. 8 550 liens granted to CitiCapital by TIC

and $1, 764,000 transferred to GitiCapital allegedly wthout court

aut horization. 1In count two, Litzler seeks to declare certain
liens invalid and unperfected. 1In count three, Litzler seeks to
surcharge coll ateral under 11 U . S.C. § 506(c). In count four,

Litzler seeks to disallow CitiCapital’s claim

Litzler nmoves for summary judgnment on count one and parti al
summary judgnment on count four. CitiCapital opposes that notion.
CitiCapital nmoves for summary judgnment on count one and parti al
summary judgnent on count two. Litzler opposes that notion. The
notions do not involve count three. The court conducted a hearing
on the nmotions on Cctober 31, 2003.

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court
show that there is no genuine issue of material fact and that the
noving party is entitled to a judgnent as a natter of |aw

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986); Anderson v.

Li berty Lobby Inc., 477 U S. 242, 250 (1986); Washington v.

'As did the parties in their pleadings, for ease of
reference, the court refers to the entities as Citi Capital.
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Arnmstrong World Indus., Inc., 839 F.2d 1121, 1122 (5th Cr. 1988).
On a summary judgnent notion the inferences to be drawn fromthe
underlying facts nust be viewed in the |light nost favorable to the
party opposing the notion. Anderson, 477 U S. at 255. A factual
di spute bars summary judgnent only when the disputed fact is
determ native under governing law. |d. at 250.

The novant bears the initial burden of articulating the basis
for its notion and identifying evidence which shows that there is
no genui ne issue of material fact. Celotex, 477 U S. at 323. The
respondent may not rest on the nere allegations or denials inits
pl eadi ngs but nust set forth specific facts showing that there is

a genuine issue for trial. Matsushita Elec. Indus. Co., Ltd. v.

Zenith Radio Corp., 475 U S. 574, 586-87 (1986).

Count _One: Unaut hori zed Post-petition Transaction

On Novenber 7, 2000, TICfiled a petition for relief under
Chapter 11 of the Bankruptcy Code. By order entered August 12,
2002, the court confirmed TIC s third anmended pl an of
reorgani zation. The plan never becane effective. On March 3,
2003, the court converted the case to a case under Chapter 7 of
t he Code. From Novenber 7, 2000, until March 3, 2003, TIC was a
debtor in possession under and subject to the provisions of the

Code.



On January 29, 2003, TIC and CCC entered into a | oan
agreenent. As part of the transaction, TIC granted liens to
CitiCapital on substantially all of its assets. TIC also
transferred $1,764,000 to CitiCapital to pay down existing debt to
either or both CCC or CCC Leasing. Litzler contends that TIC
| acked court authority to make these transfers. CitiCapital
counters that the confirmed plan and the confirmation order
aut hori zed the transfers.

The Bankruptcy Code provides “the trustee may avoid a

transfer of property of the estate (1) that occurs after the

commencenent of the case; and . . . (2). . .(B) that is not
aut hori zed under this title or by the court.” 11 U S. C. 8 549(a).
“[T]o the extent that a transfer is avoided under section . . .549

., the trustee may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the val ue of
such property, from (1) the initial transferee of such transfer.

.” 11 U.S.C. § 550(a)(1).

The plan, as confirmed by court order, provided that TIC
“shal |l continue as Debtor-in-Possession under the Bankruptcy Code
until the Effective Date” of the plan. Third Am Plan, 8§ 10. 3.
The parties agree that the plan never went effective. As a
result, TIC acted in the capacity as a debtor in possession when

the parties entered the January 29, 2003, credit arrangenent. A
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debtor in possession may only obtain financing upon court

aut hori zation under 11 U.S.C. 8 364. TIC did not obtain court

aut hori zation under 8 364 for the January 29, 2003, transaction
with GtiCapital. The court did not authorize the credit
transaction. As a result, the transfers by TICto CtiCapital
under the January 29, 2003, transaction nay be avoi ded pursuant to
§ 549.

On January 29, 2003, TIC transferred the $1, 764,000 to
CitiCapital to pay down a pre-petition obligation to either CCC or
CCC Leasing. The plan, as confirmed by the court, did not
authorize that transfer at that tine. The plan provided that
CitiCapital would be “paid per agreenent between Debtor and
CitiCapital.” Third Am Plan, 8 2.3. The agreenent, incorporated
into the plan, provided that “CitiCapital will be paid $1, 764, 044
fromJuly to Decenber 2002 from projected cash from CX Trucki ng.”
Id. That did not happen. The plan does not state that
CitiCapital will be paid $1, 764,044 in sone other fashion or at
sonme other tinme, should the debtor default. A default by the
debtor may be grounds to convert the case to a case under Chapter
7, 11 U S.C 8§ 1112(b)(8), but the default does not result in
court authorization for TICto transfer funds on a pre-petition
debt to G tiCapital whenever it suits CtiCapital or the debtor.

The transfer of $1,764,000 to CitiCapital on January 29, 2003, was
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not authorized by the court and, therefore, may be avoi ded under
8§ 549 and recovered under § 550.

CitiCapital observes that the plan requirenents coul d not
have been i npl enmented because the confirmation hearing did not
occur until August, whereas paynents were to have begun in July.
That dil emma shoul d have been presented to the court at the
confirmation. The plan having been confirmed, CitiCapital cannot
now i nvoke its terns as court authorization for a different
paynent .

TIC as a debtor in possession assuned the | eases that gave
rise to this obligation. The court’s assunption order
i ncorporated the agreenment of the parties to roll |ease arrearages
into extended | ease ternms. That order did not provide for the
January 29, 2003, transfer. The court also entered an adequate
protection order. That order did not provide for the January 29,
2003, transfer. Non-conpliance with either court order does not
result in court authorization for the transfer of $1, 764,000 on
January 29, 2003. CitiCapital should have sought relief fromthe
court if it believed the debtor failed to conmply with the | ease
assunption order or the adequate protection order.

CitiCapital invokes other provisions of the plan to support

its contention that the court authorized the transfers. Each



contention fails by the plain | anguage of the provision invoked.
The pl an provi ded:

CitiCapital will roll shortfall accrued during
bankruptcy into Second Note in the approxi mate anmount of
$3, 344,390 which will accrue interest at 8% and bal |l oon
at 1/1/03. The Second Note shall be secured by a lien
in all of the assets of CX Trucking subordinate only to
Congress Financial and any nezzanine |l ender. The lien
to CitiCapital will elevate to a first lien in such
assets on the earlier of the Effective Date or when the
Atlas Steel and West Pat Crow divisions are sold and
proceeds received by the Debtor.

Third Am Plan, 8 2.3. The parties never executed a secured
transacti on due by ball oon paynent on January 1, 2003. Again,
pl an default does not result in court authorization for the debtor
to make a different transfer at a different tine.

The plan, as confirned, further provided:

On the later of the Effective Date or when the steel

divisions are sold, but in no event later than 1/1/03,

subject to final approval of CtiCapital, CtiCapital

will take out Congress Financial’s letter of credit

posted for insurance obligations at CX Trucking in the

approxi mate anmount of $7.5 mllion and will refinance

the Retail Note and Second Note.
Id. The actions required to be perfornmed by January 1, 2003, did
not happen. The failure to performas required by the plan does
not result in court authorization to engage in a transaction at a
|ater date. It results in a plan default.

The plan provided, as a condition to effectiveness, that the

debtor secure “exit financing.” Third Am Plan, 8 9.1.c. Section



8.3 of the plan provided that the exit financing | oan docunents
will be included in a plan supplenent. The plan supplenent filed
with the court as part of the confirmation process describes an
agreenent with Congress Financial Corp., not with GtiCapital
Under the terns of the plan, the CitiCapital transaction is not
the exit financing authorized as a condition precedent to the

ef fectiveness of the plan.

CtiCapital neverthel ess argues that the transactions
occurred “precisely as described in the Plan.” CitiCapital’s
Motion for and Brief in Support of Partial Summary Judgnent on
Trustee’s First Anended Conplaint, § 30. O course, however,
there is no genuine issue of material fact that none of the
transactions occurred as described in the plan. And, for that
reason, the debtor did not make the transfers with court
aut hori zati on.

CtiCapital argues that the confirmation order entered August
12, 2002, ratified the January 29, 2003, CitiCapital transaction.
The confirmation order provides that “[a]ll acts undertaken by TIC
in the admnistration of this chapter 11 case or the fornul ation,
negoti ati on, prosecution, or inplenentation of the Plan (when
i npl enented) are ratified and approved.” Oder Confirmng Third
Amended Pl an of Reorgani zati on Proposed by TIC United Corp. and

the Oficial Unsecured Creditors’ Commttee Dated May 20, 2002, 1
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9. CitiCapital argues that the transaction was part of plan
i npl enentation. As the plan never becane effective,

i npl enentation did not occur. Ratification occurs only when
i npl enentati on occurs.

The order further provides:

TIC, the Creditors Trustee, Board of Directors, and any

ot her Person having duties or responsibilities under the

Plan or this Confirmation Order, and their respective

directors, officers, . . . are specifically authorized,

enpowered, and directed to take any and all actions

necessary or appropriate to inplenent, effectuate, and

consummate the Plan or the terns of this Confirmation

Order and the transactions respectively contenplated in

t hose docunents, all in accordance with the terns of the

Plan and this Confirmation Order.

Confirmation Order, T 13.

The court authorized TICto inplenent, effectuate and
consunmate the plan in accordance with its ternms. The January 29,
2003, transaction was not done in accordance with the terns of the
plan. Further, as the plan never becane effective, TIC remained a
debtor in possession under the terns of the plan. TIC did not
obtain court approval to enter the January 29, 2003, post-petition
credit transaction. The provisions of the confirmation order do
not authorize the January 29, 2003, transaction.

On these conpeting summary judgnent notions, the court is not

cal |l ed upon to assess the reasons why the plan provided for

certain actions to be taken by certain deadlines or upon certain



occurrences. That the court did at confirmation. Once confirned,
the plan’s ternms are binding. Deviation fromthem cannot be
catapulted into court authorization to effectuate a transfer at a
different tinme or under different terms. And, with the case now
in Chapter 7, without court authorization, the transfers of the
lien and the $1, 764,000 may be avoi ded.

The court will grant the trustee’s sumrary judgnent notion
and deny CtiCapital’s sunmary judgnent notion on this count.

Count 2: Declaration of Invalid Lien/Perfection

CitiCapital noves for partial summary judgnment on count two
of the trustee’s first anmended conplaint. At the hearing on
Cct ober 31, 2003, the trustee withdrew his opposition to the
partial summary judgnent. The court will grant CtiCapital’s
notion for partial summary judgnent declaring that CitiCapital has
a properly perfected lien. The remaining issue for trial on count
two relates to GCitiCapital’s ability to trace cash proceeds
subject to its liens.

Count 4: Objection and D sall owance of O aim

CCC Leasing, as successor in interest to Associ ates Leasing,
Inc., leased tractors and trailers to TIC pursuant to | ease
agreenents. The parties refer to the | ease agreenents as the Mack
Lease and the Marnon Lease. TIC as a debtor in possession assuned

both | eases under 11 U S.C. 8§ 365. See Agreed Final Order
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Granting Motion to Conpel Assunption or Rejection of Unexpired
Leases, entered July 31, 2001. TIC defaulted under the assuned
| eases. See CitiCapital Commrercial Corporation s Anended Amended
[sic] Motion for Relief fromthe Automatic Stay, filed April 18,
2003, T 8 (“As of March 15, 2003, unpaid amobunts under the Leases,
pl us the contracted amount for stip-loss value, totals
$13,195,940.53."). CitiCapital filed an adnmi nistrative expense
cl ai m of $22,557,567.23, including $13,195, 940.53 based on the
| ease agreenents. The trustee objects to CitiCapital’s request
for that adm nistrative expense.

In its notion for summary judgnent, the trustee contends that
CtiCapital has overstated its adm nistrative expense under the
| ease agreenents. The trustee requests a partial summary judgnent
establ i shing the nethodol ogy of calculating GtiCapital’s
adm ni strative expense with regard to the anount due under the
| ease agreenents. CitiCapital opposes the notion, contending that
the trustee m sapplies the | ease agreenents. CitiCapital contends
that the adm nistrative expense nust be determned at trial.
CitiCapital acknow edges that its adm nistrative expense will be
credited with amounts received by the sale of the returned
vehi cl es and equi prent.

Under the Mack Lease, a closed-ended operating | ease, at the

end of the term assumng all |ease paynents had been nade, TIC
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coul d have returned the | eased vehicles in acceptable condition
wi thout any additional liability. The trustee contends that, as a
result, the adm nistrative expense should be, at a nmaxi mum the
present val ue of remaining paynents under the |l ease. In addition,
the trustee suggests that the value of the returned vehicles
exceeds the value that would have exi sted had the vehicles been
used to the end of the lease term The trustee argues that the
unused portion of the vehicle s utility should be deducted from
the present value of the remaining | ease paynents.

TIC did not use the vehicles until the end of the term
Under the Mack Lease, in the event of a default, CCC Leasing could
termnate all of TIC s rights under the | ease. Upon term nation
CCC Leasing could take possession of the vehicles, with al
remai ni ng nonthly paynents becom ng due and payable. CCC Leasing
could sell the vehicles, with TIC having an obligation to pay the
excess, if any, of the present value at the termnation of the
| ease of the remai ning nonthly paynments over the present val ue of
the Fair Rental Value of the vehicles as defined in the |ease.
However, as an alternative, at CCC Leasing’ s option, CCC Leasing
could sell the vehicles, with TIC having an obligation to pay the
excess, if any, of the Stipulated Loss Value of each vehicle, as

defined in the | ease, over the net proceeds of a sale.
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The options for paynent under the assuned | ease establish a
genui ne issue of material fact regarding the determ nation of any
adm ni strative expense concerning the Mack Lease. Because of the
options under the |ease, the trustee has not established, as a
matter of |aw, the methodol ogy he woul d have the court enploy to
cal cul ate damages. The trustee’s notion for partial summary
j udgnment concerning the Mack Lease nust be deni ed.

Under the Marnon Lease, a capital |lease, TIC financed the
residual value of the vehicles in the | ease paynents. As a
result, TIC could buy the vehicles for $1 at the end of the | ease
term The trustee contends that CitiCapital’ s damages shoul d be
the present value of the remaining | ease paynents. Since the
price of the vehicles had been capitalized in the | ease, the
trustee further contends that all of the value of the remaining
useful life of the vehicles should be credited against the
damages. The trustee argues that the bankruptcy estate |oses the
val ue of the capitalized purchase price while CCC Leasing regains
the remai ning useful life of the vehicles.

The Marnon Lease provides that TIC could term nate the use of
a vehicle prior to the end of the lease term In that event, TIC
woul d be required to pay the remaini ng paynents based on the
Adjusted Rental as defined in the lease. In the event of a

default, CCC Leasing could sell the vehicles and hold TIC |iable
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for the Adjusted Rental as defined in the lease. Alternatively,
CCC Leasing could re-lease the vehicle. 1In that event, TIC would
be liable for the excess, if any, of the present val ue of
remai ni ng | ease paynents at term nation over the present val ue of
the rentals obtai ned by CCC Leasi ng.

As with the Mack Lease, under the Marnon Lease, there is a
genui ne issue of material fact regarding cal cul ati on of danages.
Because of the | ease provisions, the trustee has not established,
as a matter of |law, the nethodol ogy he woul d have the court adopt
to cal cul ate damages. The trustee’'s notion for partial sunmary
j udgnment on the Marnon Lease nust be deni ed.

O der.

Based on the foregoing anal ysis,

I T IS ORDERED that Litzler’s notion for summary judgnment on
count one is GRANTED and CitiCapital’s notion for summary judgnent
on count one is DEN ED

I T 1S FURTHER ORDERED that CitiCapital’s notion for parti al
summary judgnent on count two i s GRANTED

| T 1S FURTHER ORDERED that Litzler’s notion for parti al
summary judgnent on count four is DEN ED

###END OF ORDERA##
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