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The following constitutesthe order of the Court.

Signed December 10, 2004. % 4 %&@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

RANDY G LESLIE, CASE NO. 04-38416- SAF-13
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DEBTOR

VEMORANDUM OPI NI ON AND ORDER

On August 2, 2004, Randy Leslie filed a petition for relief
under Chapter 13 of the Bankruptcy Code. On August 17, 2004,
Leslie filed his prelimnary Chapter 13 plan. In his prelimnary
pl an, Leslie proposed to restructure a debt to Prosperity Bank,
whi | e maki ng nonthly paynents direct to the bank. In effect,
Leslie’s prelimnary plan woul d make hi mthe disbursing agent to
t he bank. On October 8, 2004, Thomas Powers, the Standing
Chapter 13 trustee, filed an objection to the prelimnary plan.
The trustee contends that Leslie has no authority to act as his
own di sbursing agent and nake pre-confirmation distributions to

creditors. Leslie responds that the Bankruptcy Code allows a



debtor to act as a disbursing agent in a Chapter 13 case. Leslie
further argues that the trustee’s objection is not ripe for
consideration prior to a confirmation hearing. This court
conducted an evidentiary hearing on the trustee’s objection on
Novenber 12, 2004.

Leslie owns and operates an industrial business park |ocated
in Hutchins, Texas. His prelimnary Chapter 13 plan consists of
paynments on a condom nium a shopping center, real estate taxes,
and unsecured debt. Prosperity Bank holds a lien on the shopping
center in the approxi mate anount of $410,000. The plan proposes
to restructure the debt to Prosperity Bank, with Leslie paying
the plan paynent directly to the bank instead of through plan
paynments to the trustee. The plan states:

Prosperity Bank will retain its lien on its collatera

and receive a new secured note bearing interest at the

rate of 4.5% per annum conpounded nonthly, payable

directly by the Debtor. Principal paynents shall be

made commencing forty-five(45) days follow ng the

filing of the petition in this case (Septenber 16,

2004) and thereafter on the sane day of each successive

nonth in the amount of $4,500 per nmonth for a term of

58 nont hs (through June 16, 2009), with a final balloon

paynent due on July 16, 2009 in the anmount of

$218, 456. 68.

Leslie filed a notion to use the bank’s cash collateral. By
order entered Cctober 19, 2004, the court authorized Leslie to
use the cash coll ateral provided that Leslie nmakes adequate

protection paynents of $4,000 per nmonth to the bank. Leslie is

maki ng that paynment directly to the bank. Pursuant to General



Order 98-4, on August 17, 2004, Leslie authorized the
distribution prior to confirmation of plan paynents. Leslie
authorized the trustee to distribute funds to several creditors
and to pay adm nistrative expenses, except that the debtor

provi ded he woul d nake the bank paynent.

The trustee objects to Leslie acting as disbursing agent,
maki ng pre-confirmati on adequate protection paynments directly to
t he bank. The trustee asserts that direct paynents violate 11
U S C 8§ 1326(b) and (c), and deprive the trustee of
adm ni strative expenses. Leslie responds that the Bankruptcy
Code permts the debtor to act as a disbursing agent. Leslie
mai ntains that the issue is a plan confirmation matter, making
consideration of the trustee’ s objection premature.

The resolution of this matter turns on the reading of the
Bankruptcy Code. Construction of the Code is a holistic

endeavor . Uni ted Savings Ass'n. Texas v. Tinbers of | nwood

Forest Associates, Ltd., 484 U S. 365, 371 (1988). The court

must consider the particular statutory |anguage, the design of
the Code as a whole and its object and policy. Kelly v.

Robi nson, 479 U. S. 36, 43 (1986). The court nust avoid readings
of the Code that create inconsistencies or contradictions. One
provi sion of the Code cannot be read or applied to nullify

anot her provision. Rather, each provision nust be read to give

meaning to all. 1n the Matter of Howard, 972 F.2d 639, 640 (5th




Cr. 1992). Were the statutory schene of the Code is coherent
and consistent, the court generally need not inquire beyond the

statute's language. United States v. Ron Pair Enterprises, Inc.,

489 U.S. 235, 240-41 (1989).

The Standing Chapter 13 trustee funds the adm nistration of
Chapter 13 cases by collecting an adm nistrative expense fromthe
debtor’s plan paynents. Pursuant to 28 U. S.C. § 586, the
Attorney Ceneral of the United States sets the conpensation of
t he Standi ng Chapter 13 Trustee and a percentage fee not to
exceed ten percent for an individual debtor who is not a famly
farmer to fund the cost of adm nistering the Chapter 13 cases.
28 U.S.C. 8 586(e)(1). The trustee “shall collect [the fee of
ten percent] fromall paynents received by such individual under
plans in the cases under chapter . . . 13 of title 11 for which
such individual serves as standing trustee.” 28 U S C
8§ 586(e)(2).

Section 1326(a) (1) of the Bankruptcy Code provides that,
unl ess the court orders otherw se, the Chapter 13 debtor nust
begi n maki ng plan paynments within thirty days after the plan is
filed. The prelimnary plan nmust be filed within fifteen days
after the filing of the bankruptcy petition. The court directs
that plan paynents begin within forty-five days after the filing
of the bankruptcy petition. General Order 98-4, § 3.c. The

trustee retains plan paynents until either confirmation of a plan



or denial of confirmation. However, to inplenent this court’s
policy to resolve clains prior to or with confirmation, the court
provi des that the debtor may authorize pre-confirmation
di stributions, thereby assuring the funding of adequate
protection paynents for secured creditors and the costs of
adm nistering the case, including the trustee fees and the
debtor’s attorney’s fees. GCeneral Order 98-4, | 4.b.

Section 1326 further provides:

(b) Before or at the tinme of each paynent nmade to
creditors under the plan, there shall be paid — (1) any
unpaid claimof the kind specified in section 507(a)(1)
of this title; and (2) if a standing trustee appointed
under section 586(b) of title 28 is serving in the
case, the percentage fee fixed for such standing
trustee under section 586(e)(1)(B) of title 28.

(c) Except as otherwi se provided in the plan or in
the order confirmng the plan, the trustee shall nake
paynents to creditors under the plan.

11 U.S.C. § 1326.
Section 507(a)(1) directs that adm nistrative expenses under
8 503(b) have the first priority for paynment. 11 U S.C
§ 507(a)(1). Section 503(b) nmakes the costs of preserving the
bankruptcy estate adm nistrative expenses. 11 U S.C. 8§ 503(b).
The fee collected by the trustee funds the adm nistration of
the trustee’s office. The trustee collects plan paynents,
preserves the funds as property of the bankruptcy estate, and
di sburses the funds to creditors as directed by the debtor’s plan

or court order. By definition, the fee collected by the trustee

constitutes an adm nistrative expense under 8§ 503(b). As a
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result, paynment of the fee to the trustee constitutes a first
priority distribution under 8§ 507(a)(1l) to be paid by the trustee
fromplan paynents “before or at the tine” of paynent to
creditors. |Indeed, the Code mandates the paynent of the fee
before distribution of plan paynents to creditors. 11 U S. C

§ 1326(b) (1) and (2).

Section 1326(b) thereby assures the paynent of the costs of
adm nistering the Chapter 13 trustee’'s office as set by 28 U S. C
§ 586. The trustee is entitled to recover that adm nistrative
expense.

Leslie argues that the court does not enforce that
requi renment until it considers confirmation of the debtor’s plan.
However, 8§ 1326(c) provides that the trustee, after receipt of
pl an paynents, nekes paynents to creditors under the plan,
“except as otherwi se provided in the plan or in the order
confirmng the plan.”

As relevant to this analysis: “the court shall confirma
plan if - (1) the plan conplies with the provisions of this
chapter . . .” 11 U S.C 8§ 1325(a)(1).

Section 1322(a) states:

the plan shall (1) provide for the subm ssion of all or

such portion of future earnings or other future incone

of the debtor to the supervision and control of the

trustee as is necessary for the execution of the plan;

(2) provide for full paynment in deferred cash paynents,

of all clainms entitled to priority under section 507 of
this title.



11 U.S.C. § 1322(a).

As not ed above, the trustee nust nake paynents to creditors
under the plan, unless the plan or confirmation order provides
otherwise. 11 U S.C. 8§ 1326(c).

Under these provisions, at confirmation, the court may
direct that a person other than the trustee make paynents to
creditors. However, the plan nust assure that the inconme to fund
the plan remains under the supervision and control of the trustee
and that adm nistrative expenses are paid.

The court has discretion, therefore, to authorize the debtor

to act as disbursing agent. Matter of Foster, 670 F.2d 478, 486

(5th Gr. 1982); Inre Reid, 179 B.R 504, 507-508 (E.D. Tex.

1995), aff’'d, 77 F.3d 473 (5th Cr. 1995). Courts have
articulated criteria to consider when the debtor requests

aut hori zation to make the di sbursenments. ld., see, e.dq., Inre

Harris, 107 B.R 204 (Bankr. D. Neb. 1989). But, to this court,
par anount consi derati on nmust be the assurance that the trustee
retai ns supervision and control over plan funding inconme and is
paid the costs of adm nistration. The trustee nust retain
supervision and control to fulfill his fiduciary duties to the
bankruptcy estate. The trustee nust receive paynent of the
admnistrative fee to fund the Chapter 13 process.

| f a debtor requests authorization to nmake pl an

di sbursenents to a creditor, the debtor may offer proof at



confirmation that he will pay, in his plan, the trustee' s fee,
even if the debtor makes the disbursenent to the creditor. The
debtor may not avoid the cost of admnistration by seeking to be
t he di sbursenent agent. A debtor authorized to nmake pl an
di sbursenents acts in the stead of the trustee. Consistent with
the schene of the Code, and giving effect to all its provisions,
pl an paynents retained by the debtor for the debtor’s
distribution to creditors anounts to the functional equival ent of
pl an paynents received by the trustee to be distributed to
creditors and, therefore, subject to the fee cal cul ation of
8§ 586. If the debtor obtains court authorization at confirmation
to make the paynment, the fee of § 586 nust be cal culated from
that paynent and paid to the trustee as an admnistrative
expense. Thus, the court holds that when a debtor obtains court
authority to act as the disbursing agent, the adm nistration
expense includes the paynents nmade by the debtor to creditors on
debts restructured by a confirnmed plan. The court cannot confirm
a plan that does not provide for the paynment of adm nistrative
expenses. Furthernore, before or at the tine of paynent to
creditors, the trustee’'s fee nust be paid.

Assum ng the debtor, at confirmation, can establish his
ability to pay the adm nistrative expenses, 11 U S.C
8§ 1325(a)(6), the court may exercise its discretion to allow the

debtor to make di sbursenents to a creditor. But, the debtor nust



assure that the trustee retains supervision and control over the
funds. The debtor nmust negotiate a process with the trustee to
assure that supervision and control. Assum ng the existence of
ot her factors supporting authorizing the debtor to act as the
di sbursing agent, the process may include accountings, audits,
i nspections, and other control nechanisns. The court would be
reluctant to authorize the debtor to nmake di sbursenents to a
creditor unless the trustee agrees to the supervision and contr ol
mechani sm

Unl ess the case has been previously converted from anot her
chapter of the Code, a Chapter 13 debtor may voluntarily dism ss
a Chapter 13 case at any tinme. 11 U. S.C. 8§ 1307(b). The trustee
nmust assure the paynent of adm nistrative expenses considering
that right. Section 1326 provides that assurance. The trustee
retains plan paynents. 11 U S.C 8§ 1326(a)(2). Under General
Order 98-4, with the debtor’s authorization, the trustee pays
adm ni strative expenses and adequate protection paynents prior to
confirmati on. Should the debtor dism ss the case prior to
confirmation, the costs of admnistration will have been paid.
See General Order 98-4, § 4.i. The trustee nmakes paynents to
creditors under the plan after confirmation. Should the debtor
di sm ss the case after confirmation, the costs of adm nistration
wi |l have been paid. |[|f the debtor requests authorization to

make di sbursenents under a plan to a creditor, the debtor nust



provide a functionally equivalent protection to the trustee.

The court need not consider how Leslie will neet this burden
until the confirmation hearing. The court cannot envi sion,
however, a scenario where it would exercise its discretion to
approve the debtor acting as disbursenent agent unless the
trustee agrees. In turn, the court cannot envision the agreenent
of the trustee w thout assurances that the trustee will retain
supervi sion and control of the portion of the debtor’s earnings
and incone to fund the plan and that the trustee will be paid the
adm nistrative fee necessary to operate the trustee' s office.

Leslie argues that he should be allowed to disburse paynents
to the bank because of his business sophistication. Leslie
asserts that he will have nore funds available to pay creditors
if he makes the nonthly paynent to the bank. Prior to
confirmation, Leslie must make $4, 000 nont hly adequate protection
paynments. Leslie surm ses that by making the paynents directly,
he avoids the trustee’'s ten percent comm ssion. Leslie then
argues that he may use that saved comm ssion noney to pay to his
unsecured creditors. Leslie m sreads the Code.

As expl ai ned above, the court cannot confirma plan that
does not provide for paynent of adm nistrative expenses. Leslie
cannot circunvent that requirenment. The trustee is entitled to
the fee as an adm nistrative expense. The fee nust be paid

before or at the tine of paynent to the creditor. The trustee
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woul d make the paynent. |If Leslie obtains |eave of court to make
the paynent, Leslie will first have to establish that he wll
make the fee paynent to the trustee. GCeneral Order 98-4 assures
that the fee will be paid when the trustee nmakes pre-confirmation
di sbursenents to creditors. |If Leslie seeks |eave to nake the

di sbursenents directly pre-confirmation, he nust neet the sane
bur den.

Leslie has not net that burden. Leslie has not provided any
conpel ling or exigent circunstances to support court author-
ization to make paynents directly to the bank. Leslie proposes
to use the Chapter 13 process to restructure the bank debt.
Leslie nmust nake adequate protection paynents to the bank prior
to confirmation of the plan. General Order 98-4 provides a
mechani smto acconplish that task, while the debtor makes pl an
paynments as mandated by 8§ 1326. Under General Order 98-4, | 4.a,
Leslie has authorized pre-confirmation distributions, but has
provi ded that the distribution to the bank woul d be nmade directly
by Leslie. Having voluntarily submtted hinself to the Chapter
13 process, Leslie cannot avoid the adm nistrative costs of the
process. See Reid, 179 B.R at 506. Leslie offered no evidence
that he could pay the fee at confirmation. Leslie has presented
no evidence that the fee would be paid should Leslie elect to
voluntarily dism ss the case. The court recognizes Leslie's

busi ness acunen. The court al so recognizes that the commerci al
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property involved in this case differs fromthe nore typica
consuner Chapter 13 case. Yet, Leslie has not offered evidence
of how the trustee will performhis function of supervising and
controlling earnings and i ncone paynents to fund a plan, |et
al one collect the costs of adm nistering the Chapter 13 process.
Leslie could have chosen to reorganize his debts under Chapter 11
of the Code by becom ng a debtor in possession responsible for
adm nistration of the case. Wile that process has its own
costs, Leslie did have an alterative nmethod to reorgani ze his
debt s.

Based on the foregoing,

| T 1S ORDERED that, pursuant to 11 U S.C 8§ 1326 and Ceneral
Order 98-4, the debtor, Randy Leslie, shall nmake all plan
paynents to the Standi ng Chapter 13 trustee, who shall nake
di sbursenents pursuant to the debtor’s pre-confirmation
aut hori zation and the court’s order entered October 19, 2004,
W t hout prejudice to consideration of the debtor’s proposed
Chapter 13 plan at confirmation.

#H##END OF ORDER###
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