
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION 

In re: §
§

Preferred Care, Inc.  et al., § Case No. 17-44642-mxm-11
§ Jointly Administered

Debtors. § Chapter 11
§

MEMORANDUM OPINION AND
ORDER DENYING THOMAS D. SCOTT’S MOTION TO ENFORCE

Relates to ECF No. 1201

The Court entered an order approving a compromise and settlement agreement in which 

the debtors and their bankruptcy estates released all claims and causes of action they may have 

against Thomas D. Scott, Robert J. Riek, and certain of Mr. Scott’s affiliated entities. That order 

also permanently enjoins any party from pursuing the released claims against Mr. Scott and Mr. 

Riek. After the Court approved that settlement and release, certain personal-injury claimants sued 

Mr. Scott and other non-debtor parties in Kentucky and New Mexico state courts, asserting claims 

“solely for the direct liability” of Mr. Scott and the other non-debtor parties.  Mr. Scott now seeks 

____________________________
United States Bankruptcy Judge

The following constitutes the ruling of the court and has the force and effect therein described.

Signed March 22, 2019

_____________________________________________________________________
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to enforce the permanent injunction included in the Court’s order approving the settlement and

release, arguing that the personal-injury claimants’ state-court suits are asserting derivative claims 

that were owned and released by the debtors. Because the face of the complaints filed by the 

personal-injury claimants do not assert such released derivative claims, the Court denies Mr. 

Scott’s motion.

I. JURISDICTION AND VENUE

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334(b) and 157(a).

This matter is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper pursuant to 28 

U.S.C. § 1409(a).

II. BACKGROUND FACTS

A. The bankruptcy cases

On November 13, 2017 (the “Petition Date”), Preferred Care, Inc. (“PCI”) and thirty-three 

limited partnership entities (collectively, the “LP Debtors”) filed voluntary Chapter 11 bankruptcy 

petitions in this Court.  Later, on July 6, 2018, the general partners of each of the LP Debtors 

(collectively, the “GP Debtors,” and together with PCI and the LP Debtors, the “Debtors”) filed 

voluntary Chapter 11 bankruptcy petitions in this Court.  The Debtors’ bankruptcy cases (the 

“Chapter 11 Cases”) are being jointly administered under Case No. 17-44642.

The Debtors are part of a network of entities that, as of the Petition Date, collectively 

operated 108 skilled nursing, assisted and independent living, and mental health facilities (each, a 

“Facility,” and collectively, the “Facilities”).  Twenty-one of the LP Debtors (collectively, the 

“Kentucky Debtors”) operated twenty-one skilled nursing facilities in Kentucky (the “Kentucky 

Facilities”). Twelve of the LP Debtors (the “New Mexico Debtors”) operated twelve skilled 
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nursing facilities in New Mexico (the “New Mexico Facilities”). The GP Debtors are the general 

partners of the thirty-three LP Debtors. 

Pursuant to management agreements with each of the LP Debtors, affiliates of Preferred 

Care Partners Management Group, L.P. (collectively, the “Management Company”) provided 

management services, including management of non-clinical day-to-day operations, at each of the 

Facilities. Additionally, the LP Debtors employed personnel at the facility level to provide nursing 

and rehabilitation care to the residents of the Facilities. Mr. Scott does not own any interest in the 

Management Company, and the Management Company is not an affiliate of Mr. Scott or the 

Debtors. 

The Debtors’ bankruptcy filings were necessitated by an overwhelming amount of

personal-injury litigation filed in Kentucky and New Mexico. As of the Petition Date, there were 

approximately 163 lawsuits pending—ninety-seven in Kentucky and twenty-seven in New 

Mexico—in which one or more of PCI, the LP Debtors, or the GP Debtors are named as defendants 

(the “Prepetition Lawsuits”). The Prepetition Lawsuits were stayed against the Debtors upon the 

commencement of the Chapter 11 Cases, and to date, the automatic stay has not been lifted to 

allow the Prepetition Lawsuits to proceed against the Debtors.

The Debtors have sold, closed, or transferred all or substantially all of the Kentucky 

Facilities and New Mexico Facilities since the Petition Date.
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B. The Scott Settlement Agreement, Scott Settlement Order, and permanent injunction

On May 18, 2018, PCI and the LP Debtors filed their Settlement Motion1 requesting 

approval of the Scott Settlement Agreement.2 The Scott Settlement Agreement provided for a 

global settlement and release by the Estate Releasing Parties3 of any and all Estate Claims against 

the Scott Released Parties.  The Scott Released Parties include Mr. Scott, Robert J. Riek (an officer 

of PCI and a manager of each of the GP Debtors), and certain of Mr. Scott’s affiliated entities (as 

more particularly defined in the Scott Settlement Agreement). In exchange for the release of the 

Estate Claims, Mr. Scott and others contributed the following consideration to the Debtors:  (a) 

payment of a cash settlement of $4 million; (b) release and waiver of a $10 million back-up debtor-

in-possession credit facility extended to the Debtors by Mr. Scott’s affiliated entity, FSF DIP LLC; 

and (c) release and waiver of $16.1 million of prepetition unsecured claims held by Mr. Scott and 

his affiliates against the Debtors.

On July 6, 2018, the GP Debtors filed their Joinder and Motion to Approve Scott Settlement

Agreement.4 On July 26, 2018, following a contested hearing on the merits, the Court granted the 

Settlement Motion, and on August 1, 2018, the Court entered the Scott Settlement Order.5 The

Scott Settlement Order approved the Scott Settlement Agreement, including the release of claims

contained in the agreement.  And—relevant to the current dispute—the Scott Settlement Order 

1 Motion to Approve Scott Settlement Agreement [ECF No. 702] (the “Settlement Motion”).
2 Scott Ex. 2, Release and Settlement Agreement dated as of July 31, 2018, by and between the Debtors and Mr. Scott 
(the “Scott Settlement Agreement”). A copy of the Scott Settlement Agreement is attached to this Order as Exhibit
1.
3 Capitalized terms not otherwise defined in this Order have the meaning given to them in the Scott Settlement 
Agreement. 
4 ECF No. 821.
5 Scott Ex. 1, Order (I) Authorizing and Approving Scott Settlement Agreement, (II) Approving GP Debtors’ Joinder 
Therein, and (III) Granting Related Relief [ECF No. 953] (the “Scott Settlement Order”).
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barred and enjoined any party from asserting any Released Claim against Mr. Scott and the other 

Scott Released Parties (the “Injunction”).

C. The Post-Injunction Litigation

Since the entry of the Scott Settlement Order, the following complaints were filed against 

certain of the Scott Released Parties by or on behalf of former residents at the Debtors’ facilities

(collectively, the “Post-Injunction Litigation”): (a) complaint by Julie Moore (“Moore”) filed 

with the Medical Review Panel Branch of the Cabinet for Health and Family Services (the “MRP”) 

in the Commonwealth of Kentucky and assigned case number MRP-2018-0474 (the “Moore 

Complaint”);6 (b) complaint by Michelle Purcell (“Purcell”) filed with the MRP in the 

Commonwealth of Kentucky and assigned case number MRP-2018-0473 (the “Purcell 

Complaint”);7 (c) complaint by Herman Kellewood and Mikeala Kellewood (the “Kellewoods”) 

filed in the Eleventh Judicial District Court of San Juan County in the State of New Mexico and 

assigned case number D-1116-CV-2018-01524 (the “Kellewood Complaint”);8 (d) complaint by 

Sandra Vasquez (“Vasquez”) filed in the Third Judicial District of Dona Ana County in the State 

of New Mexico and assigned case number D-307-CV-2018-01919 (the “Vasquez Complaint”);9

and (e) complaint by Karen Steinhauser (“Steinhauser,” and together with Moore, Purcell, the 

Kellewoods, and Vasquez, collectively, the “Personal-Injury Claimants”) in the Circuit Court of 

Madison County in the Commonwealth of Kentucky and assigned case number 18-CI-00624 (the 

“Steinhauser Complaint,”10 and together with the Moore Complaint, Purcell Complaint, 

6 Scott Ex. 3.
7 Scott Ex. 4.
8 Scott Ex. 5.
9 Scott Ex. 6.
10 Scott Ex. 7.
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Kellewood Complaint, and Vasquez Complaint, collectively, the “Complaints”). Scott expects 

more post-injunction litigation complaints may be filed against him.

The Complaints assert claims for injuries allegedly suffered prior to the Petition Date by 

former residents of the Facilities that, at the time of such alleged injuries, were operated by certain 

of the LP Debtors. The injuries alleged are unique to each individual plaintiff.  For example: 11

Moore, as guardian of Dorothy Neighbors, alleges that Ms. Neighbors suffered 

(among other injuries) accelerated deterioration of her health and physical 

condition beyond that caused by the normal aging process, including (a) a pressure 

ulcer, (b) upper respiratory infection, and (c) wound infection.12

Purcell, as guardian of John Michael Purcell, alleges that Mr. Purcell suffered 

(among other injuries) accelerated deterioration of his health and physical condition 

beyond that caused by the normal aging process, including (a) dislocation of right 

hip prosthesis, (b) pressure ulcer; (c) right hip hematoma, and (d) infections.13

The Kellewoods, as co-personal representatives of the wrongful death estate of 

Gwendy Kellewood, deceased, allege that Ms. Kellewood suffered (among other 

injuries) (a) skin breakdown, (b) dehydration, and (c) infections.14

Vasquez, as personal representative of the wrongful death beneficiaries of Petra 

Terrazas, alleges that Ms. Terrazas suffered (among other injuries) (a) infections, 

11 By noting the alleged injuries, the Court in no way finds and concludes (one way or the other) whether the injuries 
actually occurred or whether the defendants, including Mr. Scott, were responsible for the injuries, factually or legally.
12 Moore Complaint ¶ 19, Scott Ex. 3.
13 Purcell Complaint ¶ 19, Scott Ex. 4.
14 Kellewood Complaint ¶ 49, Scott Ex. 5.
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(b) redness and pustules from an ant infestation in her bed, and (c) foreign body 

airway obstruction.15

Steinhauser, as executrix of the estate of Edith Sparks-Newman, alleges that Ms. 

Sparks-Newman suffered (among other injuries) (a) falls, including a fall resulting 

in a fractured pelvis, (b) urinary tract infection, (c) malnutrition, (d) dehydration, 

and (e) weight loss.16

Unlike the Prepetition Lawsuits, the Complaints do not name any of the Debtors as 

defendants in the litigation. Instead, the Complaints name as defendants only non-debtors,

including certain of the Scott Released Parties. Each of the Complaints includes counts of 

negligence, and the Kellewood, Vasquez, and Steinhauser Complaints also include a count of 

wrongful death.  All of the Complaints seek punitive and compensatory damages against each 

named individual defendant, which include certain of the Scott Released Parties.

III. PROCEDURAL POSTURE

On October 15, 2018, Mr. Scott filed his Motion to Enforce.17 Through the Motion to 

Enforce, as supplemented,18 Mr. Scott requests the entry of a Court order: (a) finding that the 

claims asserted in the Complaints against Mr. Scott and Mr. Riek (both of whom are Scott Released 

Parties) are Estate Claims that were released in the Scott Settlement Agreement; (b) ordering the 

Personal-Injury Claimants to dismiss with prejudice the Complaints as against Mr. Scott and Mr.

15 Vasquez Complaint ¶ 48, Scott Ex. 6.
16 Steinhauser Complaint ¶ 24, Scott Ex. 7.  
17 Motion to Enforce this Court’s Permanent Injunction Set Forth in the Order (I) Authorizing and Approving Scott 
Settlement Agreement, (II) Approving GP Debtors’ Joinder Therein, and (III) Granting Related Relief [ECF No. 1201] 
(the “Motion to Enforce”).
18 See Supplement, ECF No. 1291.
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Riek; (c) otherwise enjoining the Personal-Injury Claimants, and anyone acting on behalf of the

Personal-Injury Claimants, from proceeding with the Post-Injunction Litigation against Mr. Scott

and Mr. Riek; and (d) granting such other and further relief as the Court deems just and proper.

The Personal-Injury Claimants filed their Joint Objection19 to the Motion to Enforce, 

arguing that their claims against Mr. Scott, Mr. Riek, and the other non-debtor defendants are 

direct claims of the Personal-Injury Claimants and not Estate Claims that were owned and released 

by the Debtors and their estates. 

The Court held a hearing on the Motion to Enforce, where the Court considered the parties’ 

respective briefs,20 the arguments of counsel, and the admitted exhibits. 

IV. ANALYSIS

The Court must determine who owns the claims asserted in the Complaints.  If the Personal-

Injury Claimants own the claims, they are free to pursue them.  But if the Debtors own any of the 

claims, the Injunction bars the Personal-Injury Claimants from pursuing such Estate Claims. 

“Whether a specific cause of action belongs to a bankruptcy estate is . . . a matter of law 

that we decide by reference to the facial allegations in the complaint.”21 The Fifth Circuit instructs 

the Court to focus on whether the Personal-Injury Claimants have suffered an alleged direct injury 

or one that is derivative of an injury to the Debtors.22 If the alleged harm to the Personal-Injury 

19 Joint Objection to Thomas D. Scott’s Motion to Enforce this Court’s Permanent Injunction Set Forth in the Order 
(I) Authorizing and Approving Scott’s Settlement Agreement, (II) Approving GP Debtors’ Joinder therein, and (iii) 
Granting Related Relief [ECF No. 1292] (the “Joint Objection”).
20 See ECF Nos. 1282 (Mr. Scott’s Memorandum of Law), 1293 (Claimants’ Brief).
21 In re Seven Seas Petroleum, Inc., 522 F.3d 575, 583 (5th Cir. 2008).
22 Id. at 584; In re Buccaneer Res., L.L.C., 912 F.3d 291, 293 (5th Cir. 2019).
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Claimants came about only because of harm to the Debtors, then the Personal-Injury Claimants’ 

injuries are derivative and such claims are property of the Debtors’ bankruptcy estates.23

If the claims do not involve any alleged harm to the Debtors, then that is the “simple case” 

where the claims cannot be part of the bankruptcy estates.24 But even if the conduct allegedly 

harms the Debtors, the Personal-Injury Claimants may also have direct claims if their injuries do 

not flow from injury to the Debtors.25 “This means that the estate and a creditor may have separate 

claims against a third party arising out of the same events.”26

A recent Fifth Circuit decision helps frame this Court’s review of the Complaints.  In 

Buccaneer Resources, the Fifth Circuit concluded that a former officer’s tortious-interference 

claim against a secured lender for causing the Chapter 11 debtor to fire him was a direct claim and 

not a derivative claim.  The court distinguished other opinions that demonstrated derivative injuries 

where the creditors’ injuries (a reduced recovery) derived from injury to the debtor (a loss of estate 

assets).27 “Unlike these derivative injuries, the harm to Burton [the former officer] from an 

improper firing without the required severance does not depend on any harm to the debtor.  In fact, 

the termination of his employment contract may have saved Buccaneer [the debtor] money.”28

The Fifth Circuit elaborated on this point:  “[C]onsider a scenario in which Buccaneer’s fortunes 

23 In re Seven Seas Petroleum, 522 F.3d at 584; In re Buccaneer Res., L.L.C., 912 F.3d at 293.
24 In re Buccaneer Res., L.L.C., 912 F.3d at 293.
25 Id.
26 Id.
27 In re Buccaneer Res., L.L.C., 912 F.3d at 294 (reviewing, among other cases, In re Lothian Oil, Inc., 531 F. App’x 
428, 439 (5th Cir. 2013) (creditors were injured by reduced bankruptcy recovery when third parties lured debtor into 
transferring them oil and gas assets owned by the debtor); In re R.E. Loans, 2013 WL 1265205, at *5 (N.D. Tex. Mar. 
28, 2013) (estate owned claim against bank for aiding the debtor’s managers to encumber the debtor’s assets with new 
liens)).
28 In re Buccaneer Res., L.L.C., 912 F.3d at 294.
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improved after firing Burton.  Burton would still have had an injury even if Buccaneer might have 

been able to compensate him for it.  The termination injury Burton asserts thus does not depend 

on a depletion of Buccaneer’s assets.”29 Therefore, “[a]s long as the injury a creditor is pursuing 

against a third party does not stem from the depletion of estate assets, the injury is a direct one that 

does not belong to the estate.”30

In the matter before this Court, the Complaints allege harm to the Personal-Injury 

Claimants (that is, harm to the residents they represent) in the form of pressure ulcers, urinary tract 

infections, other physical and emotional harm, and death.  The Complaints also allege that Mr. 

Scott breached his duties to manage the applicable facilities with the appropriate standard of care.31

But the Complaints do not allege that the Debtors were harmed by Mr. Scott’s alleged breaches of 

duties to the Personal-Injury Claimants. Rather, according to the Personal-Injury Claimants, Mr. 

Scott allegedly directed staffing levels at the facilities and approved budgets for staffing at 

unreasonably low levels (thereby harming the residents) despite each facility allegedly having 

29 Id. at 295 n.2.
30 Id. at 295.
31 See, e.g., Moore Complaint ¶ 5, Scott Ex. 3 (“The causes of action made the basis of this suit arise out of Defendant 
Thomas D. Scott’s breach of duties to manage Bowling Green Nursing and Rehabilitation Center reasonably and in 
compliance with all applicable federal, state, and local laws, regulations, and codes, and within accepted professional 
standards and principles.”); Purcell Complaint ¶ 5, Scott Ex. 4 (“The causes of action made the basis of this suit arise 
out of Defendant Thomas D. Scott’s breach of duties to manage Cumberland Nursing and Rehabilitation Center 
reasonably and in compliance with all applicable federal, state, and local laws, regulations, and codes, and within 
accepted professional standards and principles.”); Kellewood Complaint ¶ 6, Scott Ex. 5 (alleging that Mr. Scott is 
engaged in the business of operating nursing homes and related healthcare facilities and that “[t]he causes of action 
made the basis of this suit arise out of such business conducted by said Defendant in the operation, and/or control of 
Nursing Home.”); Vasquez Complaint ¶ 6, Scott Ex. 6 (alleging that Mr. Scott is engaged in the business of operating 
nursing homes and related healthcare facilities and that “[t]he causes of action made the basis of this suit arise out of 
such business conducted by said Defendant in the operation, and/or control of Nursing Home.”); Steinhauser 
Complaint ¶ 8, Scott Ex. 7 (“The causes of action made the basis of this suit arise out of Defendant Thomas D. Scott’s 
breach of duties to manage Kenwood Health and Rehabilitation Center reasonably and in compliance with all 
applicable federal, state, and local laws, regulations, and codes, and within accepted professional standards and 
principles.”).

Case 17-44642-mxm11 Doc 1675 Filed 03/22/19    Entered 03/22/19 11:16:02    Page 10 of 37



11

access to sufficient funds to adequately staff such facilities.32 If anything, according to the 

Personal-Injury Claimants, the alleged understaffing may have benefitted the Debtors by saving 

them money. Nothing on the face of the Complaints suggests that the Claimants’ alleged injuries 

stem from a depletion of the Debtors’ assets or other harm to the Debtors.  The claims, therefore,

are not derivative claims owned by the Debtors, but instead are direct claims owned by the 

Personal-Injury Claimants.

Mr. Scott tries to avoid this straightforward conclusion with three arguments.  First, he 

alleges that the Complaints assert classic “undercapitalization” claims that belong to the Debtors’ 

estates. But contrary to Mr. Scott’s assertion, the Complaints do not allege that the Debtors were 

undercapitalized. To the contrary, the Complaints allege that sufficient funds were available to 

pay for adequate staffing, but that Mr. Scott directed that budgets with insufficient amounts for 

staffing be approved.33 This is a subtle distinction but an important one.

Second, Mr. Scott argues that the Complaints assert claims for negligent management of 

the Debtors’ facilities by Mr. Scott.  It is true that the Complaints allege that the resident injuries 

stem from such mismanagement, but the Complaints do not allege that the injuries stem from an 

injury to the debtor (a depletion of estate assets or other harm).34 Moreover, although the LP 

Debtors are not named as defendants, the Personal-Injury Claimants’ theory appears to be that the 

LP Debtors were also wrongdoers with Mr. Scott and the other defendants.  It is thus not surprising 

32 See Moore Complaint ¶ 5, Scott Ex. 3 (alleging that Mr. Scott understaffed the Facility despite the existence of 
funds “to sufficiently staff” the Facility); Purcell Complaint ¶ 5, Scott Ex. 4 (same); Kellewood Complaint ¶ 6, Scott 
Ex. 5 (same); Vasquez Complaint ¶ 6, Scott Ex. 6 (same); Steinhauser Complaint ¶ 8, Scott Ex. 7 (same).
33 See note 31.
34 In re Buccaneer Res., L.L.C., 912 F.3d at 294 (“The injury to Burton flowed through Buccaneer’s actions . . . but 
not through an injury to the debtor”).
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that the Personal-Injury Claimants’ alleged injury is not derivative of an injury to the LP Debtors.35

Finally, the Complaints also allege that Mr. Scott, individually, owed a personal duty of care 

directly to each of the residents at the Facilities, and it is this alleged direct duty for which the 

Personal-Injury Claimants seek to hold Mr. Scott accountable.  

The allegations in the Complaint highlight the overlapping facts involving Mr. Scott, the 

Debtors, and the Personal-Injury Claimants.  As noted by the Fifth Circuit, however,

the existence of common parties and shared facts between the bankruptcy and the 
[creditors’] suit does not necessarily mean that the claims asserted by the [creditors] 
are property of the estate.  Indeed, . . . it is entirely possible for a bankruptcy estate 
and a creditor to own separate claims against a third party arising out of the same 
general series of events and broad course of conduct.36

Even if the Debtors owned claims against Mr. Scott for negligent management, the Personal-Injury 

Claimants are asserting their own direct claims against Mr. Scott for their alleged unique injuries 

that do not stem from a depletion of the respective Debtors’ assets or other harm to the Debtors.37

This case is also distinguishable from Educators Group Health Trust.38 In Educators, prior 

to filing bankruptcy, the debtor provided health benefits to teachers in several small school 

districts.  Several of the school districts that participated in the trust filed a state-court lawsuit 

35 In re Seven Seas Petroleum, Inc., 522 F.3d at 586 (“Although [the debtor] Seven Seas is not named as a defendant, 
the bondholders’ theory is that Seven Seas itself was a wrongdoer, in conjunction with Chesapeake and Hefner.  It is 
thus not surprising that the injury that this claim alleges is not derivative of an injury to Seven Seas.”).
36 In re Seven Seas Petroleum, Inc., 522 F.3d at 585 (noting that the Fifth Circuit previously found both individual 
claims and derivative claims arising out of the same transaction in In re Educators Group Health Trust, 25 F.3d 1281 
(5th Cir. 1994)). See also In re Buccaneer Res., L.L.C., 912 F.3d at 295 (“It may be that Buccaneer was also injured 
by [secured creditor’s] control of its board . . . but a debtor and creditor can have separate claims arising from the 
same conduct.”).
37 See In re Seven Seas Petroleum, Inc., 522 F.3d at 586-87 (concluding that unsecured creditors’ state court suit 
against a secured creditor asserted direct fraud type claims involving misrepresentations to the unsecured creditors—
and not derivative claims owned by the debtor—even though the lawsuit also contained related allegations that the 
secured creditor’s conduct harmed the debtor by affecting the debtor’s ability to pay creditors). 
38 In re Educators Group Health Trust, 25 F.3d 1281 (5th Cir. 1994).
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alleging various causes of action against the principals of the debtor’s third-party administrator,

including a claim that the defendants negligently managed the debtor, causing the debtor to become 

insolvent and thus unable to pay the claims of the school districts’ employees.  That claim, the 

Fifth Circuit concluded, alleged only derivative harm to the plaintiff school districts (lack of 

payments due to depletion of the debtor’s assets) and thus belonged exclusively to the bankruptcy 

estate.39 The Personal-Injury Claimants’ claims, in contrast, do not stem from an alleged depletion 

of estate assets and thus are not merely derivative of the Debtors’ (now released) claims against 

Mr. Scott.

Third, Mr. Scott argues that (a) he was not involved in the day-to-day operations and 

management of the LP Debtors, and (b) the Complaints fail to state any legal or factual basis to 

support the allegation that Mr. Scott, individually, owed a direct duty of care to any of the Personal-

Injury Claimants (or the residents they represent).  This Court, however, is not tasked with 

determining the legal and factual merits of the Personal-Injury Claimants’ claims against Mr. Scott.

The Kentucky and New Mexico courts ultimately will decide the merits.40 The Complaints, even 

if factually or legally faulty, do not allege or rely on general harm to the Debtors (through a 

depletion of assets or otherwise) and are not property of the Debtors’ estates. 

This Order addresses the face of the Complaints, and the face of the Complaints do not 

assert derivative claims, for the reasons already described.  Of course, the Court presumes that the 

applicable trial courts will be vigilant to ensure that the Personal-Injury Claimants’ theories of 

liability do not expand (through evidence, arguments, or other pleadings) to include the released 

39 Id. at 1284-85.
40 See In re Seven Seas Petroleum, Inc., 522 F.3d at 585 (“[W]hether the claims will ultimately prove to be legally or 
factually valid is not our concern.  The narrow question before us is whether the claims belong to the estate or to the 
bondholders.”).
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Estate Claims against Mr. Scott. If the Personal-Injury Claimants expand their theories of liability 

in that fashion, the Court retains jurisdiction to hear and determine any disputes about that issue.

V. CONCLUSION

The Scott Settlement Order approved the Scott Settlement Agreement and enjoins all 

parties from pursuing the released Estate Claims against Mr. Scott, including all of the Debtors’ 

derivative claims.  The face of the Complaints, however, do not assert derivative claims or any 

other Estate Claims that belong to the Debtors. Rather, because the injuries alleged by the 

Personal-Injury Claimants are unique to the residents of the Facilities and do not stem from a 

depletion of a Debtor’s bankruptcy estate assets or from other harm to the Debtors, such claims 

are owned by the Personal-Injury Claimants and are not Estate Claims that have been released.

Finally, it is up to the Kentucky and New Mexico courts to determine whether the Personal-Injury 

Claimants have alleged factually or legally valid direct claims against Mr. Scott. 

For all of the reasons stated above, the Court DENIES the Motion to Enforce.

### END OF ORDER ###
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