
Motion for Summary Judgment

Brief in 

Support of Motion for Summary Judgment Affidavit

Signed March 11, 2019

______________________________________________________________________
United States Bankruptcy Judge

The following constitutes the ruling of the court and has the force and effect therein described.
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of Richard Sherwood

Plaintiff’s Opposition to Defendants’ Motion for 

Summary Judgment Plaintiff’s Brief in Opposition to Defendants’ Motion for 

Summary Judgment Appendix to the Brief in Support of 

Opposition to Defendants’ Motion for Summary Judgment

et seq

Trustee’s Original Complaint Against Richard and Lesa Sherwood

JURISDICTION 

Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc 
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(Miscellaneous Rule No. 33)

FACTUAL BACKGROUND 

A. Establishment of the Parties’ Relationship; The Sortium Engagement and 
Aquaphex Revenue Share Agreement

Stern
See Stern v. Marshall

See Notice of Designation of Consent
Wellness Int’l Network, Ltd. v. Sharif
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See

See

See 

See

See

for a total of $750,000.00
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See id

See

B. The Jones Agreement 

See

See
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See

see also
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See 

generally see also

C. The Sortium Overbilling Dispute and Initial Law Practice Note 

See

See

D. The Notes Mature and the Note Obligations are Restructured and Collateralized 

See
see also

See

See
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See
see also

See
see also

Lou Haddock as Trustee of the Flyte Tool & Die, Incorporated Deferred 
Compensation Plan, et al. v. Nationwide Financial Services, Inc. and Nationwide 
Life Insurance Co

See
see also

E. Jones’ Receipt of His Share of the Class Action Litigation Settlement Proceeds; 
His Engagement of Counsel and Payment of the Transfer to the Defendants 

See
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See

See

See

i.e

i.e See

see also Joint Pretrial Order 
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See

See

see also

DISCUSSION 

A. Summary Judgment Standards 

material

genuine

material

Anderson v. Liberty Lobby, Inc Hamilton v. 

Segue Software Inc
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Liberty Lobby Topalian v. Ehrman

cert. denied genuine

Liberty Lobby

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp

genuine Liberty Lobby

see also Plyant v. Hartford Life & Accident Ins. Co

United States v. An Article of Food Consisting of 345/50-Pound Bags

Berquist v. Washington 

Mut. Bank cert. denied see also 

Matsushita Elec. Indus
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Peel & Co., 

Inc. v. Rug Market

Celetox Corp. v. Catrett

Mississippi River Basin Alliance v. Westphal see also Celetox

Corp.

Hamilton

Matsushita Elec. Indus.

Topalian

B. Plaintiff’s Fraudulent Transfer Claim 
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actual fraudulent intent constructively fraudulent

 1. Avoidance Under Constructive Fraud Prong of Section 548 

Mancuso v. 

T. Ishida USA, Inc. (In re Sullivan)

Besing v. Hawthorne (In re Besing)

cert. denied
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Application of the Transfer 

must

S.S. Silberblatt, Inc. v. United States

Jones v. United States see also Eylar v. 

Read

See generally
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Fuqua v. Moody & Clary Co

Snow v. Gibraltar Life Ins. Co. of America

Satisfaction of Antecedent Debt as Reasonably Equivalent Value 

See

Walker v. Pasteur (In re Aphton Corp.)

see also Southeast Waffles, LLC v. United States Dep’t of 

Treasury/IRS (In re Southeast Waffles, LLC)

aff’d
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See

Official Committee of Unsecured Creditors of Propex Inc. v. BNP Paribas (In re Propex Inc.)

Pardo v. Gonzaba (In re APF Co.)

See

Quinlan v. AFI Services, 

LLC (In re AFI Services, LLC) Federal Sign v. 

Texas S. Univ

Roark v. Stallworth Oil & Gas, Inc
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Copeland v. Alsobrook

see also Solomon v. Greenblatt

Quinlan Copeland

see also Diamond Paint Co. v. Embry

See

See
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 See also Copeland

See

Topalian

See

obligation
obligation

Transfer
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 2. Avoidance Under Actual Fraud Prong of Section 548 

See

Ultramar

Energy Ltd. v. Chase Manhattan Bank, N.A
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See

C. Plaintiff’s Preferential Transfer Claim 

See

See
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See U.S. Bank Nat’l Ass’n v. Village at Lakeridge, LLC

Think3 Litigation Trust v. Zuccarello (In re Think3, Inc.)

see also

i.e.

See

See, e.g., Butler v. David Shaw, Inc

Hunter v. Babcock (In re Babcock Dairy Co.)
Salisbury v. Texas Commerce Bank-Houston, N.A. (In re WCC Holding Corp.)

Huizar v. Bank of Robstown (In re Huizar)
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Browning Interests v. Allison (In re Holloway)

See

See

See, e.g., U.S. Bank N.A. v. The Village at Lakeridge, LLC (In re The Village at Lakeridge, LLC)
aff’d

Schubert v. Lucent Techs. Inc. (In re Winstar Comms., Inc.)

Anstine v. Carl Zeiss Meditec AG (In re U.S. Med., Inc.)
Seaver v. Glasser (In re Top Hat 430, Inc.)

In re Premiere Network Servs., Inc

see also

at the time of such transfer
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See

see also

as to Aquaphex

Sherwoods were insiders 
in Aquaphex

involvement of the 
Sherwoods as members of Aquaphex part of what was referred to as ‘the 
board’, ‘the team’, the ‘executive team’ and ‘the owners’ Not all investors 
were in this circle. This evidence supports that Defendants were insiders

in addition to the revenue entitlement and 
share ownership of the Sherwoods in Aquaphex

support the insider role of the Sherwoods in the business 
of Aquaphex

Case 18-04098-elm Doc 48 Filed 03/11/19    Entered 03/11/19 15:48:36    Page 23 of 25



of Jones, the debtor transferor

Hamilton

See, e.g.,
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See

See Matsushita Elec. Indus.

CONCLUSION 

See
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