U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'SDOCKET

\Qg&“}*”‘ﬁé Y

:\“\!{T:—:// i

The following constitutesthe order of the Court.

Signed March 2, 2004 %’ 4%@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
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SKA!' DESI GN, | NC., CASE NO. 03-33351- SAF-11
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DEBTOR

VEMORANDUM OPI NI ON AND ORDER

On Decenber 2, 2003, SKA! Design, Inc., the debtor, filed an
objection to the clains of 2811 MKinney, Ltd. SKAl Design
| eased real property from 2811 MKinney. 2811 MKinney filed two
proofs of claim a pre-petition claimof $82,671.88 based on a
state court judgnent for past due rent; and a post-petition |ease
rejection claimfor $68,134.64 based on 11 U.S.C. 8§ 502(b)(6)(A).
On January 9, 2004, 2811 McKinney filed its response to the
objection. The court held a hearing on the all owance of the
claims on January 28, 2004.

The al |l owance of a claimagai nst a bankruptcy estate



constitutes a core matter over which this court has jurisdiction
to enter a final order. 28 U S.C. 88 157(b)(2)(B) and 1334.
Thi s menor andum opi ni on contains the court’s findings of fact and
conclusions of law. Bankruptcy Rules 7052 and 9014.

Sections 501 and 502 of the Bankruptcy Code and Bankruptcy
Rul e 3001 provide that "a party correctly filing a proof of claim
is deenmed to have established a prima facie case against the

debtor's assets.” Inre Fid. Holding Co., Ltd., 837 F.2d 696,

698 (5th Cir. 1988). The claimant will prevail unless a
party who objects to the proof of claimproduces evidence to
rebut the claim [d. Upon production of this rebuttal evidence,
the burden shifts to the claimant to prove its claimby a
preponderance of the evidence. 1d. Accordingly, 2811 MKinney’s
proof of claimas an unsecured claimis prima facie valid, unless
SKA!' Desi gn produces evidence to rebut the presunption.

The parties presented their evidence on a joint stipulation
of facts, which the court accepted.

SKAl' Design vacated the prem ses on Cctober 17, 2002. As a
result, it contends that 2811 MKinney' s claimshould be
cal cul at ed under 8 502(b)(6)(A) fromthat date. The evidence of
the date SKA! Design left the prem ses rebuts the prina facie
validity of the clains, shifting the burden to 2811 MKi nney.

Section 502(b)(6) provides:

[I]f such objection to a claimis nmade, the court,
after notice and a hearing, shall determ ne the anpunt
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of such claimin lawful currency of the United States
as of the date of the filing of the petition, and shal
all ow such claimin such anmount, except to the extent
t hat —
(6) if such claimis the claimof a |essor for
damages resulting fromthe term nation of a | ease
of real property, such claimexceeds—

(A) the rent reserved by such | ease, wthout
acceleration, for the greater of one year, or 15
percent, not to exceed three years, of the
remai ning termof such |ease, follow ng the
earlier of—

(1) the date of the filing of the
petition; and

(1i) the date on which such |essor
repossessed, or the | essee surrendered, the
| eased property; plus

(B) any unpaid rent due under such | ease
w t hout acceleration, on the earlier of such
dates[.]

11 U.S.C. 88 502(b)(6)(A) and (b)(6)(B)

Under subsection (A), 2811 MKinney may have a rejection
claimfromthe earlier of the date of the petition or the date
the | andl ord repossessed or SKA! Design surrendered the | eased
property. Section 502(b)(6) provides for a claimfor damages
resulting fromthe “term nation” of a | ease. SKAl Design filed
its petition for relief under Chapter 11 of the Bankruptcy Code
on March 31, 2003. SKA!I Design did not assunme the | ease. The
| ease was therefore deened rejected sixty days after the petition
had been filed. 11 U S.C. 8 365(d)(4). The rejection gives rise
to a claimunder 8 502(b)(6).

“[A] debtor’s inaction in tinmely deciding to assune or
reject a | ease of nonresidential real property under 8§ 365(d)(4),

which | eads to a deened rejection, does not effect a term nation
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of that |ease, or, consequently, an inplied forfeiture of the

rights of third parties to the |ease.” Eastover Bank for Savings

V. Austin Dev't Co. (In re Austin Dev't Co.), 19 F.3d 1077, 1082

(5th Cr. 1994). See also In re Texas Health Enterprises, Inc.,

255 B.R 181, 184 (Bankr. E.D. Tex. 2000) (“rejection of a |ease
and termnation of a |ease are two different things.”).

However, in the context of damages under 8§ 502(b)(6), “the
rejection of a | ease under section 365 is equivalent to a
termnation by breach . . . .” Collier on Bankruptcy
502. 03[ 7][b] (15th Ed. Rev. 2003). Further:

Rej ection by the debtor is a breach of each and every
provi sion of the lease and is, for all practical
purposes, a ‘termnation’ by the debtor of the estate’s
obligation to perform \Wether the debtor’s rejection
is a ‘termnation’ for all |egal purposes under the
Code is not what 8 502 is specifically dealing wth.
Section 502 deals only with allowance by a | andl ord of
aclaim if presented, against the bankruptcy estate.
However, a clear mpjority of courts which have | ooked
at the effect of rejection do conclude that it results
in actual termnation of the |ease.

In re M. Gatti’s, Inc., 162 B.R 1004 (Bankr. WD. Tex.

1994) (citations omtted).

The petition date is March 31, 2003. 2811 McKinney did not
repossess the prem ses. But SKA! Design vacated the property on
Cctober 17, 2002. |If SKAl Design surrendered the property, the
surrender date would trigger the statutory fornmul a.

Whet her a | ease had been term nated by a tenant’s surrender

of the | easehold property is a question of state law. |n Texas,



surrender of a |easehold interest neans that a tenant yields the
| easehol d estate to the landlord so that the | easehold estate
cones to an end by nutual agreenent of the |andlord and tenant.

Arrington v. lLoveless, 486 S.W2d 604, 607 (Tex. G v. App.-Fort

Wrth 1972, no wit). The landlord and tenant nust nutually
agree to surrender the lease. |d. The agreenent may be

expressed or inplied. Edward Bankers & Co. v. Spradlin, 575

S.W2d 585, 586-87 (Tex. Cv. App.-Houston [1st Dist.] 1978, no
wit). |If the tenant vacates the prem ses and the | andl ord
accepts possession, then an inplied agreenent to termnate the
| ease has been established. 1d. at 585.

SKA!' Design vacated the prem ses wthout 2811 MKinney’s
prior know edge or consent. 2811 MKinney did not take
possession of the prem ses. The prem ses have remai ned vacant.
SKA! Design never issued a formal notification of the term nation
of the lease, nor did 2811 McKinney. 2811 McKinney filed a
lawsuit in state court to recover past due rent. 2811 MKi nney
recovered a judgnent of $82,671.88, covering “rent and charges
accruing through March 31, 2003, plus attorney’s fees, post-

j udgnent interest and costs of [c]ourt.” Pre-Petition Proof of
Caimfiled by 2811 McKinney, p. 2. Based on this evidence, 2811
McKi nney did not agree that SKA! Design’s vacation of the

prem ses anounted to a surrender of the | easehold interest

resulting in atermnation of the lease. As a result, for



pur poses of 8§ 502(b)(6)(A), the petition date is the earlier date
for application of the fornula.

2811 McKinney’'s post-petition |ease rejection claimis
al | owed.

Under 8§ 502(b)(6)(B), 2811 MKinney al so may have a claim
for unpaid rent due on the petition date. The state court
j udgnment establishes that anobunt. The judgnment reflects credit
for SKA! Design’s security deposit. Therefore, 2811 MKinney’s
pre-petition rent due claimis all owed.

The parties and the court discussed whether allow ng both
claims would underm ne the intent of 8§ 506(b)(6). Under the
facts and circunstances of this case, it does not. To the
contrary, the statute authorizes both clainms. Had the October
17, 2002, vacation of the prem ses anobunted to a surrender under
Texas law, the portion of the judgnment reflecting rent due from
Cct ober 2002 woul d have been subsuned by the formula of
8 506(b)(6)(A). But because the petition date controls in this
case, 8 506(b)(6)(A) allows a rejection claimand 8 506(b)(6)(B)
all ows a past due rent claim

Based on the foregoing,

| T 1S ORDERED that the objection of SKAl Design, Inc., to
the clains of 2811 McKinney, Ltd., is OVERRULED and the clains
are ALLOWED.

###End of Or der ###
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