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Thi s adversary proceedi ng involves an arbitrati on award.
Dennis S. Faul kner, the Chapter 11 trustee of the bankruptcy

estate of The Heritage Organi zation, LLC, the debtor, noves the



court to vacate a portion of the award. The debtor, Gary M
Kornman and GW Fam |y Holdings, L.L.P. (“Holdings”), join in
that notion. Holdings had been the managi ng nenber of Heritage,
and an equity owner of Heritage. Kornman founded Heritage and
served as its chief executive. W Ral ph Canada noves the court
to enter a judgnment based on the award. Separately, Kornman
nmoves the court to enter a judgnent in his favor based on the
award. The court conducted a hearing on the notions on January
14, 2005.

The determ nation of a claimagainst a bankruptcy estate and
a counter-claimby the bankruptcy estate constitute core matters
over which the court has jurisdiction to enter a final order. 28
U . S.C. 88§ 157(b)(2)(B) and (C) and 1334.

Procedural History

The Heritage Organi zation, LLC, enployed Canada from March
1995 to July 2002. On March 1, 1995, Heritage and Canada entered
a witten enpl oynent agreenent. The agreenent contained an
arbitration clause. Agreenent, 8 11. Notw thstanding the
arbitration provisions, Heritage retained the right to seek
judicial reviewin a court of conpetent jurisdiction. Agreenent,
8§ 11.2. The agreenent applies the Federal Arbitration Act, 9
US C 81, et seq., and the corresponding Texas Arbitration Act.

Agreenent, 8 11.5. In July 2002, Canada requested that a dispute



be submtted to arbitration. The parties disagreed on the
selection of the arbitrators.
On January 15, 2003, Heritage filed a law suit in state

court to resolve several prelimnary matters. The Heritage

Organi zation, LLC, v. Canada, cause no. 03-00426-K, 192nd

District Court, Dallas County, Texas. The state court addressed
the prelimnary matters, appointed three arbitrators, referred
the dispute to the arbitrators, and kept the state court
proceedi ng open pendi ng conclusion of the arbitration. The
arbitration panel consisted of Honorable Robert Parker, retired
Fifth CGrcuit Judge, fornmer Texas Suprenme Court Justice Deborah
Hanki nson, and forner State Court District Judge den Ashworth
The arbitration took place before the panel on March 23-26, 2004,
in Dallas, Texas.

On April 14, 2004, the arbitrators made their award. They
provi ded that Canada recover $6,161,270.08 from Heritage. On
Canada’s cl ains, the panel specifically found: (1) breach of
contract (Decenber 1998 oral agreenent), no danages; (2)
ratification of March 1995 enpl oynent agreenent for Heritage;

(3) breach of contract (deferred conpensation) for Heritage; (4)
breach of contract (excessive damages) for Canada in part and for
Heritage in part, with Canada to recover $114, 000 plus pre-
judgnment interest of $67,509.25; (5) breach of contract (August

2000 oral agreenent) for Canada in the anmount of $3,413,676.93



pl us pre-judgnment interest in the anmount of $1, 680, 090.20; (6)
breach of contract (accrued fees) for Heritage; (7) fraud for
Heritage; (8) breach of duty and fair dealing for Heritage; (9)
conversion for Heritage; (10) quantum neruit and unj ust
enrichnment for Heritage; (11) breach of indemity agreenent for
Heritage; and (12) attorney’s fees for Canada in the anount of
$886, 000. 00.

The panel disallowed all of Canada’s cl ai ns agai nst Kor nman.
The panel disallowed Heritage’'s counter-clains agai nst Canada for
breach of contract and attorney’'s fees. The panel directed
Heritage to pay Anerican Arbitration Association fees of
$50, 144. 62 and to pay the arbitrators $139,974.87. Lastly, the
panel instructed Heritage to pay Canada $79, 994.49 for Canada’s
share of anmpunts previously paid to the Anerican Arbitration
Associ ati on.

The panel did not provide a witten explanation for its
decision. The parties apparently agreed that the panel did not
need to explain its decision.

The arbitration agreenment provided that a judgnent may be
entered on an award rendered by the arbitrators. Agreenent,

8§ 11.7. On April 19, 2004, Canada applied to the state court for
an order confirmng the arbitration. 9 U S C. 8 9. Eight days
later, on April 27, 2004, the court held an evidentiary hearing.

On April 28, 2004, the court entered its order confirmng the



arbitration award. The order states that the court found no
grounds for vacating or nodifying the award. Yet, on that sane
day, April 28, 2004, Heritage filed a notion to vacate a portion
of the arbitration award. 9 U S.C. 8 10. Heritage tinely filed
that notion within ninety days of the arbitration award. 9
US C § 12. The state court could not have consi dered
Heritage’'s notion when it entered its order on April 28, 2004.

On May 4, 2004, Canada filed a notion for entry of judgnent
based on the order confirmng the arbitration award. 9 U S.C
88 9, 13. The court set a hearing on the notion for entry of
judgnent on May 18, 2004. The state court did not set a hearing
on the notion to vacate the arbitration award.

On May 17, 2004, Heritage filed a petition for relief under
Chapter 11 of the Bankruptcy Code. Wth the notions for entry of
judgnment and to vacate the arbitration award pendi ng, on June 16,
2004, Canada renpoved the state court proceeding to this court.

On July 12, 2004, Heritage filed a notion to reconsider the
order confirmng the arbitration award. The notion to reconsider
rai ses the sane issues as the pending notion to vacate. On
renoval to federal court, the federal court continues the
litigation without the need for re-pleading. Bankruptcy Rule
9027(g). The Federal Rules of Cvil Procedure apply to
proceedi ngs under the Federal Arbitration Act. Fed.R Cv.P.

81(a)(3). Rule 9027(g) is derived fromFed.R Cv.P. 81(c). The



court therefore considers that the notion to reconsider renews

t he pending notion to vacate. |If the court construed the notion
to reconsider as a notion to vacate, the notion would be tinely.
9 US C §12; 11 U S.C § 108(b).

The court granted a notion to appoint a Chapter 11 trustee.
By order entered August 14, 2004, the court confirmed the
appoi nt nent of Faul kner as the trustee. On Septenber 9, 2004,
the court granted Faul kner’s notion to intervene as the plaintiff
in this adversary proceedi ng.

On Cct ober 28, 2004, Kornman filed a notion for judgnent
confirm ng the denial of Canada’s clains against him and joi ned
in the trustee’s notion to vacate the award to Canada. On
Cct ober 26, 2004, Holdings filed an objection to Canada’s claim
in the underlying bankruptcy case. By order entered Decenber 16
2004, the court set a briefing schedule for these matters.

Motion to Vacate

As a threshold matter, Canada contends that this court

cannot reconsider the state court’s order confirmng the

arbitration award. See, D.C. Court of Appeals v. Feldman, 460

U S 462, 482 (1983); Rooker v. Fidelity Trust Co., 263 U S. 413,

416 (1923). Canada m sconstrues the procedural posture of this
proceedi ng. The Federal Arbitration Act provides for both a
nmotion to confirman arbitration award and a notion to vacate an

award. 9 U S.C 88 9 and 10. Follow ng those notions, the
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Federal Arbitration Act provides for the entry of a judgnent
based on an award. 9 U S.C. 8 13. Upon renoval, the Federal

Rul es of Civil Procedure, as made applicable by the Bankruptcy
Rul es, govern the procedure. This court continues the litigation
beginning with the procedural posture in the state court at the
time of renoval. This court has discretion to allow re-pleading.
Rul e 9027(9).

Heritage tinely noved to vacate the arbitration. The state
court, although stating that grounds did not exist to vacate the
award, did not consider the motion. This court nust now do so.
The notion nust be adjudicated before the court considers a
notion for entry of judgment under 9 U.S.C. 88 9, 10 and 13 and
Bankruptcy Rule 7058. The entry of a judgnent cannot occur until
the entry of an order confirmng an arbitration award. The entry
of an order confirmng an arbitration award cannot occur until
the resolution of a notion to vacate the award. The notion to
vacate the order had been tinely filed. 1In addition, follow ng
entry of a final judgnent, a party may nove for a new trial or,
in the vernacular, to reconsider. Rule 9023.

The court therefore turns to the nerits of the notion to
vacate. The trustee, Heritage and Hol dings all contend that the
arbitrators exceeded their powers, disregarded the | aw and

entered an award agai nst public policy.



A court’s “review of an arbitration award is extraordinarily

narrow.” Kergosien v. QOcean Energy, Inc., 390 F.3d 346, 352 (5th

Cr. 2004). “If an award is rationally inferable fromthe facts
before the arbitrator, the award nust be affirned...[W hatever
i ndignation a review ng court nmay experience in examning the
record, it must resist the tenptation to condemn i nperfect
proceedi ngs without a sound statutory basis for doing so.” |d.
Under the Federal Arbitration Act, the court nmay vacate an
arbitration award “where the arbitrators exceeded their
powers...” 9 U S. C 8§ 10(a)(4). To determ ne whether the
arbitrators exceeded their powers, the court assesses whether the
award draws its “essence” fromthe arbitration agreenent. 390
F.3d at 353. “To draw its essence fromthe contract, the award
must, in sonme |ogical way, be derived fromthe wordi ng or purpose
of the contract....Under the essence analysis, the single
guestion is whether the award, however arrived at, is rationally
inferable fromthe contract.” |d.

Besi des the statutory grounds, “manifest disregard of the
| aw and contrary to public policy are the only non-statutory
bases recognized by [the Fifth Crcuit] for vacatur of an
arbitration award.” [d. “[Manifest disregard for the | aw neans
nore than error or msunderstanding with respect to the law. The
error nust have been obvi ous and capabl e of being readily and

instantly perceived by the average person qualified to serve as



an arbitrator. Mreover, the term‘disregard inplies that the
arbitrator appreciates the existence of a clearly governing
principle but decides to ignore or pay no attention to it.

Even if the arbitrator did manifestly disregard the |law, a second
step of the manifest disregard analysis requires that before an
arbitrator’s award can be vacated, the court nust find that the
award resulted in a ‘significant injustice.”” 390 F.3d at 352,

n. 2.

Applying these tests, if the court concludes that the
arbitrators exceeded their powers, the court may vacate an award
or a portion of an award. |ndeed, “[w] here the arbitrator
exceeds the express limtations of his contractual mandate,
judicial deference ends and vacatur or nodification of the award

is an appropriate renedy.” Bruce Hardwood Floors v. UBC, 103

F.3d 449, 452 (5th Cr.), cert. denied, 522 U S. 928 (1997).

Arbitration agreenents nust be witten. 9 U S.C. 8§ 2, 3.
Arbitrators are bound to the ternms of the parties’ witten

agreenent in fashioning an award. Houston Lighting & Power Co.

V. International Bhd. of Elec. Wrkers, 71 F.3d 179, 183 (5th

Gir. 1995).°

Al t hough there are distinctions between cases under the
Labor Rel ati ons Managenent Act and the Federal Arbitration Act,
| abor cases may be cited to interpret the Federal Arbitration
Act, when the distinctions do not apply to the issue being
addressed. Kergosien, 390 F.3d at 352, n.2.
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Canada and Heritage agreed “to submt to and settle Any and
All Cainms by binding arbitration.” Agreenent, 8§ 11.1. They
broadly defined “Any and AIl Cains.” Agreenent, 8§ 1. “Except
as otherw se provided” in the agreenent, the parties agreed that
the arbitrators would apply Texas | aw and could grant any relief
that a court of the State of Texas could provide. Agreenent,
8 11.6. However, Canada and Heritage expressly agreed that the
arbitrators “shall not, in any event, nmake any ruling, finding,
or award that does not conformto the terns and conditions of
this Agreenent.” Agreenment, 8§ 11.6.

The trustee, Heritage and Hol dings contend that in several
i nstances, the arbitrators made an award that does not conformto
the terns and conditions of the agreenent. They contend that the
arbitrators deviated fromthe agreenent by awardi ng Canada
damages based on an oral agreenent, by refusing to award Heritage
attorney’s fees and by declining to have the parties share the
arbitration costs. The court addresses these issues in turn.

Oral Agreenent

Canada clainmed that Heritage breached an oral agreenent of
August 2000 to pay conm ssions. The arbitrators found for
Canada, awardi ng damages of $3,413,676.93, and interest of
$1, 680, 090. 20.

Canada and Heritage agreed that their witten enpl oynent

agreenent enbodied their entire agreenent which “nmay be anended
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or supplenmented only by an instrunment in witing executed by”
Heritage and Canada. Agreenent, 8§ 10.10. The agreenent set
Canada’s salary and provided that any additional conpensation
woul d be discretionary with Heritage. Agreenent, 88 3.1(a) and
(b)(1). Canada and Heritage agreed that “no nodification of this
Agreenent may be made orally or inferred froma course of conduct
and that no obligation of [Heritage] to pay, or right of [Canada]
to receive, a bonus may be created, inferred or in any other
manner arise fromany previous bonus paynents or any projected
paynents . . . , regardless of whether any such past, present or
future bonus paynents constitute isolated instances or customary
practices.” Agreenent, 8 3.1 (b)(3). The parties defined
“bonus” to include “comm ssions.” Agreenent, 8§ 3.1(b)(8).
Heritage and Canada nodified this agreenent once, in witing, to
i ncrease Canada’s sal ary.

By awardi ng comm ssions based on an oral agreenent, the
trustee, Heritage, Kornman and Hol di ngs argue that the
arbitrators nade an award that does not conformto the terns and
conditions of the agreenent.

But Canada responds that the agreenent’s | anguage
notw t hst andi ng, he and Kornman, on behalf of Heritage, agreed to
orally nodify the witten agreement to permt conpensation based
on an oral agreenent. Canada contends that he submtted that

issue to the panel. Canada asserts that the question of whether
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the parties orally agreed to nodify the no oral agreenent

provi sion of the agreenent falls within the “Any and Al d ai ns”
that nay be determ ned by the arbitrators. Canada argues that
the i ssue had been submtted to the panel for determ nation.

The arbitration agreenent required that the award of the
arbitrators “shall be in witing and shall specify the factual
and | egal bases for the award.” Agreenent, 8§ 11.7. The
arbitrators did not specify the factual and | egal bases for their
award in witing. The parties waived that requirenent. That
wai ver notw thstanding, the arbitrators charged the parties
approxi mately $140, 000 plus the charges of the Anerican
Arbitration Association. The arbitrators rendered a multi-
mllion dollar award based on an alleged oral agreenent. The
parties’ witten agreenent expressly and explicitly provided that
the witten agreenent could only be anmended or supplenented in
witing. Agreenent, 8§ 10.10. The agreenent |limted the
arbitrator’s authority to make an award consistent wth the terns
of the witten agreenment. Agreenent, 8§ 11.6. The arbitrators
knew that they were deviating fromthe witten agreenent. The
arbitrators are a distingui shed panel of fornmer judges who
necessarily would know that an award on an oral agreenent woul d
be chal l enged. Yet, the arbitrators provide no witten
expl anation of how they derived an award based on an oral

agr eenment .
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The arbitrators’ “jurisdiction is defined by both the
contract containing the arbitration clause and the subm ssion
agreenent. |If the parties go beyond their promse to arbitrate
and actually submt an issue to the arbitrator, [the court] | ooks
both to the contract and the scope of the subm ssions to the
arbitrator to determne the arbitrator’s authority.” Kergosien,
390 F.3d at 354.

Wiile the parties could submt “Any and AIl Clains” to the
arbitrators, the arbitrators could not nmake any award that did
not conformto the terns and conditions of the agreenent. The
agreenent expressly provided for Canada’ s conpensation. The
agreenent could not be nodified orally or by the parties’ course
of conduct. That nmeans that the arbitrators could not nmake an
award for damages for conpensation based on any agreenent or
course of conduct outside or beyond the witten agreenent, unless
they found that the requirenent for a witten nodification had
itself been orally nodified. The arbitrators awarded Canada
damages based on an oral agreenent.

The court mnust therefore determ ne whether the parties
submtted to the arbitration panel the issue of whether they
orally agreed to anmend or nodify the enpl oynent agreenent to
permt oral agreenents concerning conpensation. That is, did the
parties present to the arbitration panel the issue of whether

they orally agreed to nodify the enploynment agreenent’s
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prohi bition of oral agreenents or the enploynment agreenent’s
requi renent for nodifications to be witten? |If that issue had
been presented to the panel and the panel concluded that the
parties had orally agreed to anend the no oral nodification
prohi bition, then an award based on an oral agreenent woul d
conformto the terns and conditions of the agreenent. Stated
differently, under the Fifth CGrcuit’s test, if the issue had
been submtted to the panel, the court could rationally infer
that the arbitrators based their decision on the agreenent.
Canada presented clains for conpensation based on all eged
oral promses to the arbitration panel. Canada contended that the
parties agreed to orally nodify the enpl oynent agreenent’s
conpensation provisions. Heritage noved to dism ss those clains.
Heritage argued to the arbitrators that under the enpl oynent
agreenent Heritage had the sole discretion to pay Canada a bonus.
Heritage further argued that the enpl oynent agreenent coul d not
be nodified orally or by course of conduct. Heritage observed
that the parties had not anended the enpl oynent agreenent in
witing to incorporate any alleged oral prom se. Heritage
t hereby contended that the arbitrators had to find that any
al l eged oral prom se or agreenent would not be valid.
But Canada argued that the parties did agree to orally
nodi fy the conpensation provisions of the enploynent agreenent.

Heritage contended in its notion to dism ss that regardl ess of
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how t he panel decided the dispute regarding the alleged oral

nodi fication to the witten conpensation provisions, Canada did
not submt to the panel an issue of whether the parties agreed to
nodi fy or amend the enpl oynment agreenent’s prohibition barring
oral nodifications. Wthout an amendnent renoving that

prohi bition, Heritage argued Canada could not recover on an oral
conpensati on agreenent.

Canada responded to the notion to dism ss by arguing that
Texas |law permtted oral nodifications to witten agreenents that
contained a prohibition of oral nodifications. Canada addressed
the Texas Statute of Frauds, asserting that the enpl oynent
agreenent could be orally nodified consistently with the Statute
of Frauds. On that prem se, Canada argued that the parties
orally agreed to nodify the enpl oynent agreenent’s conpensation
provi sions. Canada mai ntai ned that the enpl oynent agreenent,
arbitration rules and Texas procedural rules did not provide for
a di sm ssal

The panel denied the Heritage notion to dism ss wthout
stating its reasons.

In his brief on the nerits of his claim Canada argued to
t he panel that Heritage owed hi m comm ssions based on two
distinct oral agreenents. He argued that the parties orally
nodi fi ed the enpl oynent agreenent, consistently with Texas | aw.

He argued that the parties orally agreed to certain conpensation
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and that they orally agreed to nodify the conpensation provisions
of the enploynent agreenent. Canada further contended that

Heri tage and Kornman breached the oral nodification to the
conpensati on agreenent. Canada presented other clains not here
rel evant.

Heritage responded that it and Canada did not make any oral
agreenents. Heritage insisted that the parties did not agree to
orally nodify the enpl oynent agreenent’s conpensation provision.
I nstead, Heritage maintained its discretion to pay Canada
bonuses. Heritage referred the panel to the enpl oynent
agreenent’s prohibition of oral nodifications.

Heritage argued that the enploynment agreenent could not be
nmodified orally or by the parties’ course of conduct. Heritage
told the panel that Canada agreed that he could not receive
conpensati on based on an oral agreenent. Heritage urged the
panel not to allow Canada to undo the witten agreenent.

This record establishes that Heritage, in its notion to
di sm ss, contended that the parties nade no oral agreenents. |In
addition, Heritage contended that the parties did not nodify the
enpl oynment agreenent in witing, thereby making any oral prom se
to pay unenforceable, as the enpl oynent agreenment prohibited oral
nodi fications. In his claim Canada contended that the parties
did orally nodify the enpl oynent agreenent’s conpensation

provi sions. Heritage again responded that the parties nade no
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such oral agreenent, and that the enpl oynent agreenent prohibited
oral agreenents.

The court rationally infers that the panel had to decide the
follow ng questions: Did the parties indeed agree to orally
nmodi fy the requirenent that the enploynment agreenent be nodified
only in witing without any oral nodifications? Heritage
submtted that issue in its nmotion to dismss and in its
responses to Canada’'s clainms. |If so, did the parties agree to
orally nodify the enpl oynent agreenent’s conpensation provisions?
Canada submtted that issue in his brief in support of the claim
and in his response to Heritage’'s notion to dismss. Heritage
responded to that contention. |If so, did the parties actually
agree to a binding or enforceabl e bonus arrangenent? Both
parties presented and argued that issue.

The court concludes that the parties actually submtted
these issues to the panel. The court nust | ook both to the
enpl oynent agreenent and the subm ssions to determ ne the
arbitrator’s authority. Wthout those subm ssions, the award
could not be logically derived fromthe witten agreenent. But
W th those subm ssion, the award can be rationally inferable from
the agreenment. The panel could have found, fromthose
subm ssions, that the parties orally agreed to nodify the
enpl oynent agreenent concerning the prohibition of oral

nodi fications and the requirenent that nodifications be witten
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to further find that the parties orally agreed to nodify the
enpl oynment agreenent’s conpensation provisions. The panel could
have then found an oral agreenent for conpensation, a breach of
t hat agreenent, and resulting damages. Wth those findings, the
award will conformto the ternms and conditions of the agreenent.

The court cannot find that the award constitutes a manifest
disregard for the law. The court finds no obvious error of |aw
The court cannot find that the panel ignored or paid no attention
to a principle of law. The |legal issues argued to this court had
al so been argued to the panel.

On a related issue, Heritage and Hol dings contends that the
court should vacate the portion of the award for breach of
contract for excessive danages for Canada in the anmount of
$114, 000 plus pre-judgnment interest of $67,509.25. They assert
that the award is necessarily based on an oral agreenent. This
rai ses the same issue, requiring the sane resol ution.

The court will deny the notion to vacate the portion of the
award based on an August 2000 oral agreenent and the portion of
the award based on the breach of contract excessive danmages.

Attorney’s Fees

The panel refused to direct that Canada pay Heritage’'s

attorney’s fees for the arbitration while it awarded $886, 000 of

f ees for Canada.
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Canada and Heritage agreed that “[Canada] will pay to
[Heritage] . . . all legal fees and other expenses incurred by or
on behalf of [Heritage] relating to or in connection with
enforcing this Agreenent or in defending any action by [Canada]
to enforce this Agreenent, regardless of which party ultimtely
prevails in said action.” Agreenent, 8 10.8.

The trustee, Heritage, Kornman and Hol di ngs observe that the
arbitrators nmade an award that did not conformto that term and
condition of the agreenent. Canada, in effect, concedes that
point. But Canada argues that Texas | aw does not permt the
recovery of legal fees by the losing party. |ndeed, Canada
argues that under the so-called Anerican rule, attorney’s fees
woul d not be awarded to Heritage.

Canada and Heritage agreed that the arbitrators would apply
Texas | aw “except as otherw se provided” in the agreenent. The
agreenent provi ded otherw se regarding attorney’ s fees.

Canada argues that the parties submtted the attorney’ s fees
request to the arbitration panel. But Canada did not contend in
arbitration that the parties had agreed to revoke or suspend
8 10.8 of their agreenent. The court cannot rationally infer
that the arbitrators based their decision on the agreenment. To
the contrary, the arbitrators failed to rule in conformty with

8§ 10.8. The court nust therefore vacate the portion of the award
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that refuses to award that Heritage recover its legal fees and
ot her expenses from Canada under § 10.8 of their agreenent.

On the other hand, the agreenent does not expressly address
recovery of attorney’ s fees by the prevailing party. Canada
argues that under Texas |aw he nmay recover attorney’' s fees for a
breach of contract by Heritage. Unless provided otherw se by the
agreenent, the arbitrators applied Texas |aw. The agreenent did
not provide otherwi se for the recovery of attorney’ s fees by the
prevailing party. The notion to vacate the award of attorney’s
fees to Canada nust be denied. Recovery of attorney’s fees by
Canada does not negate his agreenment to pay Heritage's attorney’s
fees, regardl ess of who prevailed. Canada agreed that
constituted a cost of pursuing a claimagainst Heritage. But, if
he prevail ed, Canada could recover under Texas law. The parties
further agreed that Heritage could set-off anobunts that it may
owe Canada agai nst ampbunts Canada may owe Heritage. Agreenent,
8§ 10. 3.

Splitting Arbitration Costs

The arbitrators awarded Canada $79,994.49 for arbitration
costs he had paid and directed that Heritage pay the arbitrators
$139, 974.87 and pay the American Arbitration Association

$50, 144. 62.
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Canada and Heritage agreed that “[t]he costs and expenses of
the arbitrators for any arbitration shall be split evenly between
[ Canada] and [Heritage].” Agreenent, § 11.4.

Canada argues that the arbitration rules authorize the
arbitrators to allocate expenses. But the parties expressly
agreed to split the costs and expenses. Canada did not contend
in arbitration that the parties agreed to revoke or suspend
8§ 11.4 of their agreenent. The arbitrators’ award had to be
consistent wwth the terns of the enploynent agreenent. The
arbitrators failed to rule in conformty with 8 11.4 and entered
an award directly contrary to 8 11.4. The court nust therefore
vacate the award of arbitration costs to Canada and the portion
of the award that directed Heritage to pay the arbitrators and
the American Arbitration Association.

(bj ection to Canada’s C aim

Based on the state court’s order confirmng the arbitration
award in his favor, Canada filed a proof of an unsecured claim
agai nst the Heritage bankruptcy estate in the anount of
$6, 161, 270.08. Reiterating the reasons to vacate the arbitration
award in favor of Canada, Hol dings objects to the claim
Heritage joins in the objection. The court’s adjudication of the
nmotion to vacate the arbitration award subsunes these objections

to Canada’'s claim

-21-



I n addition, Hol dings contends that the claimshould be
di sal | oned because, as an insider and as |egal counsel for the
debtor, Canada did not provide reasonable value for his services
to the debtor. 11 U S.C. 8§ 502(b)(4). Canada is an attorney.
Canada may be considered an insider of Heritage. Section
502(b)(4) only applies to the allowance of a claimin a
bankruptcy case. Consequently, it could not have been litigated
nor addressed in the arbitration proceeding. The arbitration
proceedi ng may not be invoked to collaterally estop an objection

to the claimbased on 8§ 502(b)(4). Garner v. Lehrer (In re

Garner), 56 F.3d 677 (5th Gr. 1995); Maresse v. Anerican Acadeny

of Orthopedic Surgery, 470 U. S. 373 (1985); Krener v. Chem cal

Constr. Corp., 456 U. S. 461 (1982); Bonniwell v. Beech Aircraft

Corp., 663 S.W2d 816, 818 (Tex. 1984); Van Dyke v. Boswell,

O Toole, Davis & Pickering, 697 S.W2d 381, 384 (Tex. 1985);

Tarter v. Metropolitan Savings & Loan Associ ation, 744 S.W 2d

926, 928 (Tex. 1988).

Canada hol ds a cl ai m based on the arbitration award of
$3,413,676.93 for breach of an oral conpensation agreenment, plus
interest of $1,680,090.20. |In addition, he holds a claim of
$114,000 for breach of contract plus interest of $67,509.25. The
court nust determ ne at a subsequent hearing or trial whether

these clains are subject to objections under § 502(b)(4).
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Hol di ngs further argues that Canada’s enpl oynent agreenent
with Heritage bars recovery of additional conpensation after the
termnation of Canada s enploynent by Heritage. 11 U S. C
8 502(b) (7). Section 502(b)(7) applies to a claimof an enpl oyee
for damages resulting fromthe term nation of an enpl oynent
contract. Canada’s claimis not based on damages fromthe
term nation of an enploynent contract. The court overrules this
objection to the claim

Kor nman Motion for Judgnent

The arbitrators denied Canada’ s cl ai ns agai nst Kor nman.
Kornman requests the entry of an order confirmng that
determ nation and the entry of a final judgnent denying Canada’ s
clains against Kornman. 9 U. S.C. 88 9 and 13. Kornnan had not
requested that the state court confirmthe award in his favor
prior to renoval. However, the state court confirnmed the award
inits entirety, necessarily including the arbitrators’ denial of
Canada’ s cl ai ns agai nst Kor nman.

Canada contends that the court cannot partially vacate and
partially confirmthe arbitrators’ decision. The court

disagrees. Smth v. Transport Wrkers Union of Anerica, 374 F.3d

372, 375 (5th Cir. 2004). Canada argues that Smth applies only
to collective bargaining cases. Under the Federal Arbitration
Act, Canada asserts that the court may only nodify an arbitration

award under 9 U.S.C. 8 11, which is not applicable here.
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O herwi se, the court nust confirmthe award, 9 U S.C. 8 9, or
vacate the award. 9 U.S.C. § 10. Canada’'s reading of the
Federal Arbitration Act would conpel the court to vacate the
entire award, including the portion in Canada’s favor. Since the
court has concluded that the trustee’s notion to vacate a portion
of the award had to be granted, under Canada’s reading of the
statute, the court would vacate the entire award. That
restrictive reading of the Federal Arbitration Act does not
conport with Fifth Grcuit instruction. The court applies the
Smth analysis. |If an arbitration panel exceeds its authority,

it provides grounds for a court to vacate that aspect of its

decision. 372 F.3d at 375; see also Container Prods., Inc. V.

United Steelwrkers of Anerica, and its Local 5651, 873 F.2d 818,

820 (5th Cr. 1989)(“[Modification of an arbitration award is
clearly proper where the arbitrator has exceeded his
authority.”). Canada’ s clains against Heritage are divisible
from Canada’ s cl ai ns agai nst Kor nman

The court will therefore grant Kornman’s notion for entry of
a judgnent confirmng the denial of Canada’ s cl ai ns agai nst him

Canada Mdtion for Judgnent

Canada noves for entry of a final judgnment based on the

arbitration award. 9 U S.C. 8 13, Rule 7058. Canada concedes

that the court may enter a judgnent in his favor only to the
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extent that the court denies the trustee’'s notion to vacate the
arbitrati on award.

Canada requests that the court seal the final judgnent.
Canada i nvokes the parties’ agreenent that proceedings to enforce
an arbitration award woul d be filed under seal and kept
confidential. Agreenment, 8 11.8. Canada has voluntarily filed a
proof of claimin the Heritage bankruptcy case. Under the
Bankruptcy Code, all docunents are public records unless
specifically excepted. Canada has not established the
application of an exception. 11 U S.C. 8§ 107. Accordingly, the
court denies Canada’ s request that any final judgnent be seal ed.

The trustee asserts that even if the court denied his notion
to vacate the arbitration award, entry of a final judgnment woul d
still be premature. The trustee contends that he may yet file a
| egal mal practice action agai nst Canada whi ch shoul d be
considered prior to the entry of a final judgnent. No
mal practice claimis pendi ng agai nst Canada. Canada recogni zes
that the trustee may seek to subordinate under 11 U S.C. § 510
any allowed claimbased on a judgnent. Under 8§ 13 of the Federal
Arbitration Act, Canada nmay obtain a final judgnment on the
portion of the arbitrators’ award that survives the notion to
vacat e.

Accordingly, the court will grant Canada’s notion to the

extent that the arbitrators’ award survives the notion to vacate.
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The resulting judgnment will be subject to set-off and to
remai ni ng i ssues raised by the objection to the all owance of a
cl ai m by Canada under the Bankruptcy Code.

O der.

Based on the foregoing,

| T I S ORDERED t hat :

1. The trustee’'s notion to vacate the arbitration award is
DENI ED I N PART and GRANTED I N PART. The award of arbitration
expenses to Canada is vacated. The award that Heritage pay al
the American Arbitration Association fees and the arbitrators’
fees is vacated. The denial of Heritage's clains for attorney’s
fees from Canada i s vacated. The notion to vacate is otherw se
deni ed.

2. The objection to Canada’s claimis SUSTAI NED I N PART,
CARRI ED | N PART and OVERRULED | N PART, consistent with the
court’s ruling on the notion to vacate.

3. Canada’s notion for entry of a judgnent is GRANTED I N
PART and DENIED IN PART. The court shall conduct a status
conference or hearing regarding determ nation of attorney’s fees
to be awarded to Heritage and the allocation of arbitration
expenses. Follow ng those determ nations, Canada shall have a
judgment for the portion of the arbitration award that survived
the notion to vacate, and the trustee shall have a judgnent for

the recovery of attorney’'s fees. 1In calculating the respective
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judgnments, the court wll consider whether Heritage paid the
arbitration costs and the arbitrators’ fees, naking adjustnents
accordingly pursuant to the enpl oynent agreenent. The court
shal |l apply the trustee’s judgnent to Canada’ s judgenent. Canada
shall have a claimfor the difference agai nst the bankruptcy
estate, subject to the remaining clains objection. The court
woul d then adjudicate the remaining objections to the all owance
of the claim

4. Kornman’s notion for a final judgnent denying Canada’s
cl ai s agai nst him based on the arbitration panel’s decision is

GRANTED.

5. The court shall conduct a status conference on April 6,

2005, at 9:30 a.m

#H##END OF ORDER###
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